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Foreword

The Project on International Jurisdiction and Judgments
is an important element in the Institute’s continuing attention
to legal aspects of globalization.

This project was initially stimulated by the negotiations
conducted under the auspices of the Hague Conference on
Private International Law and looking to an international
Convention on Jurisdiction and Foreign Judgments in Civil
and Commercial Matters. Originally the task assumed by the
Institute was to prepare federal legislation that could be
needed to implement the proposed Convention throughout
the United States, in state as well as federal courts, together
with informed Comments and supporting research. The Insti-
tute appointed Professors Andreas Lowenfeld and Linda
Silberman as co-Reporters.

When it became apparent that it was unlikely that the
delegates to the Hague Conference would reach agreement
on a comprehensive Convention, the Institute decided to
continue the Project, with the aim of producing the draft of a
federal statute that would make recognition and enforce-
ment of foreign-country judgments uniform throughout the
United States. The Reporters built on the Uniform Foreign
Money-Judgments Recognition Act promulgated in 1962 and
in effect (with some variations) in some 30 states, but they
included a number of related topics not addressed in the
Uniform Act.

The present draft bears some resemblance to Restate-
ments prepared by the Institute, in that each section is accom-
panied by explanatory Comments and thoroughly researched
Reporters’ Notes. However, the purpose of the draft “black
letter” in the present submission is to propose legislation to be
enacted by Congress. Without federal legislation, the aim of
uniformity could not be achieved, and many of the construc-
tive proposals included in the draft, including proposals for a

xi
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simplified registration procedure, cooperation with foreign
courts, and reciprocity as a basis for recognition and enforce-
ment, could not be put into effect. In the legislative context the
Comments could serve as the basis for section-by-section
analysis, and the Reporters’ Notes for committee reports and
testimony. Meanwhile, they represent both valuable research
and a basis for assessment by members of the Institute and
others interested in the topics covered.

A Tentative Draft of the Project was submitted to the
2003 Annual Meeting of the Institute, but portions of that
draft were not considered because of time constraints. Since
then, the complete draft has been considered by the Council
and the Project’s Advisers and Members Consultative
Group, and the present draft has been substantially revised as
a result. Specific revisions are highlighted in the Reporters’
Memorandum that precedes the draft itself.

The hope is that the current draft will meet with the
approval of the Institute at the May 2004 Annual Meeting,
with the understanding that the Reporters will incorporate
the results of the discussion in the final version of the pro-
posal. But if substantial revision takes place after this year’s
Meeting, the Project will return to the agenda in 2005.

The Institute is grateful to Professors Lowenfeld and
Silberman for their efforts and their achievement. We and
they are grateful also to all who have helped them.

LANCE LIEBMAN
Director
The American Law Institute

April 8,2004
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REPORTERS’ MEMORANDUM

Tentative Draft No. 2 of the International Jurisdiction
and Judgments Project contains substantial revisions to the
Tentative Draft of April 14, 2003 that was discussed at the
May 2003 Annual Meeting. At that Meeting, the discussion
covered §§ 1-7; §§ 8-13 were not reached because of lack of
time. However, §§ 8-13 of the April 14, 2003 draft were dis-
cussed extensively with the Council at its meeting in
December 2003. With the benefit of the discussions at both
the Annual Meeting and the session with the Council, the
Reporters prepared a Tentative Draft (Revised) for submis-
sion to a meeting with the Advisers and Members Consul-
tative Group in February 2004. The present draft reflects
comments and proposals generated in all of these meetings,
as well as written comments from members of the Institute.
We highlight here the major revisions from the April 2003
draft.

The text of § 1 is revised to remedy certain ambiguities
that existed in the prior draft. In particular, § 1(a)(iii) of the
Act clarifies that foreign arbitral awards or court orders in
respect of agreements to arbitrate are outside the scope of
the Act, but that judgments of foreign courts confirming or
setting aside arbitral awards, if they are to be enforced, are
subject to the Act. The Act does not take a position with
respect to the conflict presented between a foreign arbitral
award and a foreign judgment setting aside the award. Com-
ment d to § 1 explains that a judgment issued by an interna-
tional tribunal does not come within the definition of “for-
eign judgment.”

Section 2 is slightly altered from prior drafts and § 2(b)
is divided into paragraphs (i) and (ii) to highlight the differ-
ence in context for judgments pertaining to taxes, fines, and
penalties on the one hand, and declaratory judgments and
injunctions on the other. With respect to taxes, fines, and

XV
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International Jurisdiction and Judgments

penalties, the Act incorporates the present-day treatment de-
clining to grant recognition to such judgments, but allows for
common-law modification of certain rules, such as the “rev-
enue rule” if and when appropriate. Section 2(b)(ii) makes
explicit the fact that declaratory judgments and injunctions
do not usually receive “direct enforcement,” but that recog-
nition of such judgments is within the discretion of the court.
On the question of time limits for a proceeding to enforce a
foreign judgment, § 2(c) proposes either 10 or 15 years, with
no recommendation from the Reporters at this time. A new
Comment e has been added to § 2 specifically relating to for-
eign judgments and choice of law. Reporters’ Note 2 on in-
junctions has been revised to reflect comments offered by
several Advisers as well as to track the revision to subsection
(b) of the Act.

Section 3(b) concerning recognition of default judg-
ments provides that the party seeking recognition or enforce-
ment of the judgment has the burden of establishing that the
exercise of jurisdiction in the state of origin was proper and
not unacceptable under § 6 and that the defendant was duly
served in the proceeding in the state of origin.

Section 4(a) concerning claim and issue preclusion adds
a provision to the Act to limit exceptions to the general rule
that a foreign judgment shall be given the same preclusive
effect as it has in the state of origin. Comment b is also revised
to reflect that change.

Section 5 concerning provisions for nonrecognition con-
tains a number of changes. Section 5(a)(v) on judgments ren-
dered in contravention of a forum-selection agreement is
revised to eliminate the reference to a “valid agreement,” and
to provide that failure to raise the forum-selection objection
in a proceeding in which a party participates results in a waiv-
er. Comment f provides a more detailed explanation of how

XVi
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Reporters’ Memorandum

the issue of validity of a forum-selection clause should be
handled. New § 5(c) sets forth the general rule that the party
resisting the judgment usually has the burden of establishing
a defense under § 5, with a specific exception when the judg-
ment creditor challenges the validity of a forum-selection
clause in response to the defense that the proceeding on
which the judgment is based is in contravention of a forum-
selection clause.

The suggestion made by a number of Advisers and
members that the defense of fraud should be treated as a
mandatory rather than a discretionary ground of nonrecog-
nition has been accepted. The fraud identified in § 5(a)(vi) is
extrinsic fraud and is now a mandatory ground for nonrecog-
nition.

Revised § 5(a)(vii), on the defense of repugnance to
public policy, includes language to highlight that the relevant
public policy in certain cases may be state rather than nation-
al policy. Comments /4 on public policy and j on irreconcilable
judgments have been revised to reflect comments by
Adpvisers and members.

Section 6 concerning unacceptable bases of jurisdiction
remains close to the April 2003 draft, with minor revisions to
the text of the Act.

Section 7 focuses the requirement of reciprocity on the
recognition and enforcement of comparable judgments in
the foreign state. Subsection (b) requires the judgment
debtor to raise the defense of lack of reciprocity with speci-
ficity. Once the defense is raised, the question is whether the
judgment creditor should have the burden of establishing
reciprocity or whether the defendant should have to prove
lack of reciprocity. Section 7(b) contains text for either alter-
native.

xvil
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International Jurisdiction and Judgments

Section 8 concerning the jurisdiction of courts in the
United States to hear an action for enforcement reflects sub-
stantial changes from the April 2003 draft. Section 8(b),
directed to removal of an enforcement action brought in state
court, incorporates the removal procedures in the general
removal provision, 28 US.C. § 1446(b). The provision also
authorizes the federal district court to remand any claim that
does not involve the foreign judgment. Section 8(c), which
provides for removal when a foreign judgment is raised as a
defense in an independent action in state court, now contains
a time limit in which the notice of removal must be filed.
Subsections 8(d)(i) and (ii) reflect two different occasions
when a district court may consider remand of claims removed
from state court pursuant to § 8(c),and § 8(d) adds criteria for
assessing when a remand is appropriate. New § 8(d)(iii)
ensures that if an action is remanded to state court after the
decision by the federal court on the recognition issue, that
decision will be subject to immediate appellate review as a

final judgment.

Section 9 concerning actions to recognize and enforce
foreign judgments has been substantially revised. Section
9(b) sets forth the territorial limits on both state and federal
courts as to where such an action to enforce may be brought.
Comment b makes clear that the venue for such action fol-
lows the normal rules in the respective state and federal sys-
tems. Section 9(c) adopts the applicable state and federal law,
including treaty requirements, for serving process in an action

brought under § 9.

Section 9(d) dealing with multiple actions has been com-
pletely rewritten since the April 2003 draft. Subsection (d)(ii)
identifies the appropriate forum to determine recognition
and enforcement when multiple actions have been filed. Para-
graph (iii) provides that the judgment creditor must notify the
court in which the action is brought of all other proceedings
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that relate to the foreign judgment, and paragraph (iv) calls
for a stay of proceedings other than in the “main enforcement
action.” The Comments to § 9 have been revised to reflect the
substantive changes made in the Act, and the Reporters’
Notes have been brought up to date to include mention of the
recent cases involving the territorial nexus required for the
enforcement of arbitration awards.

Section 10 on registration of foreign judgments is also
significantly changed from the April 2003 draft. The mechan-
ics of registration are provided for in subsections (b) through
(g), and the special problems of multiple registrations are
addressed in subsection (h). In response to discussion about
whether registration is appropriate in the foreign-judgment
context, the Reporters offer bracketed language in subsec-
tion (a) to limit the registration option to judgments of a state
that has entered into an agreement with the United States for
reciprocal recognition of judgments in accordance with § 7-
(e). If such a limitation on registration is adopted in the Act,
the question arises whether the Act should impose a similar
restriction on states in the United States (a very small num-
ber) that permit registration of foreign-country judgments
pursuant to state law.

Section 11 on prior actions pending is basically the same
as in the April 2003 draft, but subsection (b)(iii) offers lan-
guage that makes clear that a failure to defer to first-filed for-
eign proceedings results in the inevitable costs involved in
parallel litigation. Comment b has been revised to better
explain the relationship between subsections (a) and (b), and
to highlight the connection between § 11 and § 5(b)(iii) and

(v).
Section 12, addressed to provisional relief in support of

an order of a foreign court, authorizes (in subsection (b)(i))
courts to use the remedies and procedures available in do-
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mestic proceedings. Subsection (b)(ii) is a limited provision
that authorizes federal courts to issue injunctions to freeze
assets situated in the United States when a prior freezing
order has been made by a foreign court. Comment e has been
added to emphasize the relationship of this section to the rec-
1procity requirement in § 7.

Section 13 is revised to make clear that foreign orders
concerning litigation in the United States are not directly rec-
ognized or enforced, but that such orders can be taken into
account by a court in the United States when making its own
order.
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in favor of recognition. . . . [citing the then leading treatise,
H. Goodrich, Conflict of Laws (4th ed. 1964) at 399].

See Barbara Kulzer, Recognition of Foreign Country Judgment in New
York: The Uniform Foreign Money-Judgments Recognition Act, 18
Buffalo L. Rev. 1, 32 (1968).

Judge Cardozo (as he then was) offered — in a choice-of-law con-
text — what has been the guiding definition of “public policy.” The pub-
lic-policy defense is not applicable unless upholding the foreign right or
judgment “would violate some fundamental principle of justice, some
prevalent conception of good morals, some deep-rooted tradition of the
common weal.” Loucks v. Standard Oil Co.,224 N.Y. 99 at 111,120 N.E.
198 at 202 (1918). In Loucks, the question was whether a court should
entertain a sister-state claim (not a judgment); in the judgments context,
the scope for a public-policy exception is even narrower due to the com-
peting policy in favor of recognition.

One of the most authoritative statements on the limits of the pub-
lic-policy defense in the enforcement context came in a proceeding to
enforce an international arbitral award, Parsons & Whittemore
Overseas Co. v. Société Générale de L'Industrie du Papier (RAKTA),
508 F.2d 969 (2d Cir. 1974). An American contractor had withdrawn
from a construction project in Egypt after the United States and Egypt
had broken diplomatic relations as a consequence of the 1967 Arab-
Israeli war and withdrawal by the U.S. government of its financial assis-
tance. A subsequent arbitration under auspices of the International
Chamber of Commerce resulted in an award holding the American firm
liable for breach of contract. In the proceeding to enforce the award
pursuant to the New York Convention, the American firm defended,
inter alia, on the basis that enforcement of the award would violate the
public policy of the United States. The Court of Appeals for the Second
Circuit rejected the defense, quoting Judge Cardozo’s statement quoted
above:

In equating ‘national’ policy with United States ‘pub-
lic’ policy, the appellant quite plainly misses the mark. To

read the public policy defense as a parochial device protec-
tive of national political interests would seriously under-
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mine the Convention’s utility. This provision was not meant
to enshrine the vagaries of international politics under the
rubric of ‘public policy.’ . ... We have little hesitation, there-
fore, in disallowing [the Appellant’s] proposed public policy
defense.

508 F.2d at 974.

Though the Court of Appeals was construing an international
treaty (the New York Convention) as implemented by U.S.1law (9 US.C.
§§ 201-208), whereas this Act stands on its own, the limits of public pol-
icy set out in Parsons & Whittemore, and particularly the admonition
against equating “national policy” with public policy sufficient to defeat
enforcement of a foreign judgment, are applicable in interpreting sub-
section (a)(vii). However, in the context of a refusal to recognize a for-
eign confiscation decree, courts have relied on broad principles of
national policy. For instance, in Republic of Iraq v. First National City
Bank, 353 F.2d 47 at 51 (2d Cir. 1965), cert. denied, 382 U.S. 1027 (1966),
the Second Circuit applied a public-policy standard in refusing to turn
over the U.S. assets of the assassinated former King of Iraq to the new
government of that country, stating “[W]hen property confiscated is
within the United States at the time of attempted confiscation, our
courts will give effect to acts of state only if they are consistent with the
policy and law of the United States.”

(b) Relationship to the Uniform Act. Cases under the Uniform
Foreign Money-Judgments Recognition Act have generally applied the
public-policy exception in a restrictive way. This Act follows the
Uniform Act in setting the threshold for invocation of the public-policy
defense at a high level. However, the Act departs from the Uniform Act
in one important way, in explicitly providing that a judgment can violate
subsection (a)(vii) if either the claim (as in the Uniform Act) or the
judgment itself, surpasses the threshold. The change reflects an intention
to depart from court decisions in the United States interpreting specif-
ic language in the Uniform Act to limit the inquiry on public policy to
whether the particular cause of action is repugnant to public policy with-
out any reference to the judgment itself. For example, in Southwest
Livestock and Trucking Co. v. Hargrove, 169 F.3d 317 (5th Cir. 1999), the
Court of Appeals for the Fifth Circuit held that a Mexican judgment
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granting recovery under a loan agreement usurious under Texas law did
not violate state public policy because the Mexican judgment was based
on an action for collection of a promissory note — a cause of action not
repugnant to Texas public policy. See also The Society of Lloyd’s v.
Turner, 303 F3d 325 (5th Cir. 2002). (“[ T]he fact that a judgment offends
Texas public policy does not, in and of itself permit the district court to
refuse recognition of that judgment” if the cause of action itself does not
offend Texas public policy.) (Emphasis added). Under this Act, if the
judgment were found to be in violation of Texas public policy, the
defense could be invoked. The reformulation of the exception for pub-
lic policy in subsection (a)(vii) does not change the basic principle that
public policy is not offended merely because of differences in the for-
eign law or procedure. Indeed, application of subsection (a)(vii) to the
facts of both Southwest Livestock and Turner would probably lead to
the same result reached by the Fifth Circuit — no violation of public
policy. But the reasoning would be based on the fact that in order to
establish a violation of public policy, either the claim or the foreign judg-
ment must be “repugnant to fundamental notions of what is decent and
just . ..,” and that this threshold is not met on such facts. See Larwex
Enterprises, Inc. v. Bacharach, 2001 NY Misc. Lexis 1031, 2001 WL
1768417 (N.Y. Sup. Ct. Westchester Cty. 2001) (enforcing a judgment by
a Canadian lender against New York residents at an interest rate in vio-
lation of New York’s usury law).

By moving to a focus on the judgment instead of just the “claim,”
the Act opens up the possibility of inquiry into the process by which the
judgment was obtained in the particular case. Thus, it would be possible
to invoke the public-policy defense if the overall effect of the litigation
by which the judgment was obtained would be contrary to public poli-
cy. To reiterate the point made above, however, the bar to finding a pub-
lic-policy violation would be set quite high and the procedures in the
individual foreign proceeding need only meet an “international stan-
dard” of fairness and not the particulars of U.S. constitutional due
process. In Society of Lloyd’s v. Ashenden, 233 F.3d 473 (7th Cir. 2000),
the Court of Appeals (in an opinion by Judge Posner) held that looking
into the procedure by which the foreign judgment was obtained — i.e.,
the “retail approach” — was inappropriate in assessing whether the
judgment was obtained under a system that did not provide impartial
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tribunals or procedures compatible with the requirement of due process
of law. The same approach is adopted in § 5(a)(i) of this Act. However,
in the Ashenden case, Judge Posner in fact engaged in an alternative
analysis and scrutinized the procedures by which the particular individ-
ual judgment was obtained. Under that approach, he concluded that
even though the English proceedings in which the judgment was
obtained did not permit the assertion of certain counterclaims and set-
offs, the judgments satisfied an “international standard” of due process.
Compare Courtland H. Peterson, “Limits on the Enforcement of
Foreign Country Judgments and Choice of Law and Forum Clauses,” in
Law and Justice in a Multistate World (James A.R. Nafziger and
Symeon C. Symeonides eds., Transnational 2002) (urging the fashioning
of a “retail” approach on public-policy grounds and implying that the
particular clauses honored in the English courts in the Lloyd’s cases
would render the judgment unenforceable under such a public-policy
exception). The “international standard” referred to by Judge Posner
would include such basic principles as the court having judicial inde-
pendence and impartiality, a right to the assistance of counsel of the
party’s choice, due notice and a right to be heard, and a fair opportuni-
ty and adequate time to present contentions and evidence. See, e.g.,
ALI/UNIDROIT Principles and Rules of Transnational Civil Pro-
cedure, Proposed Final Draft (2004). Under the public-policy exception
in § 5(a)(vii) of the Act, there would be room for this type of check on
the overall process by which the judgment was obtained. See also Choi
v. Kim, 50 F:3d 244,249-250 (3d Cir. 1995), where the judgment was held
unenforceable on the ground that the creditor had been permitted to
obtain an order of execution without any notice to the debtor.

(c) Public policy in other countries. The “public policy” exception
is recognized internationally as a basis for nonrecognition of a foreign-
country judgment and the narrow construction of that exception con-
templated by the Act has been accepted around the world. For instance,
the new EU Regulation on Jurisdiction and the Recognition and
Enforcement of Judgments (replacing the Brussels Convention on
Jurisdiction and the Recognition and Enforcement of Judgments) pro-
vides in Article 34 that a judgment shall not be recognized “if such
recognition is manifestly contrary to public policy in the Member State
in which recognition is sought.”) (Emphasis added). The word “mani-
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festly” was added to the original text taken from the Brussels
Convention to emphasize that public policy should only rarely serve as
a justification for refusing recognition or enforcement. The same
approach is taken even by countries not linked by treaty. See Gerhard
Walter and Samuel P. Baumgartner, General Report, in Recognition
and Enforcement of Foreign Judgments Outside the Scope of the
Brussels and Lugano Conventions, pp. 1-45 (Kluwer Law Int’l 2000)
(“public policy (or ordre public) is meant to be an escape hatch that
should rarely be used.”); J.-G. Castel, Canadian Conflict of Laws (4th ed.
1997), pp. 171-172 (“The fact that the lex fori on the same point differs
from the foreign law is not a sufficient ground for denying recognition
to the foreign claim. Fundamental values must be at stake.”)

(d) The public-policy exception and the First Amendment. The
appropriate scope for the public-policy exception has given rise to sharp
debate in the context of several recent libel cases in the United States.
In both Bachchan v. India Abroad Publications, Inc., 154 Misc. 2d 228,
585 N.Y.S.2d 661 (Sup. Ct. N.Y. Cty. 1992) and Telnikoff v. Matusevitch,
347 Md. 561, 702 A.2d 230 (1997), aff’d (table), 159 F.3d 636 (D.C. Cir.
1998), libel judgments obtained in England were denied enforcement in
courts in the United States on the ground that the libel law of England
is incompatible with the values reflected in the First Amendment of the
U.S. Constitution, and hence, that enforcement would be contrary to
U.S. public policy. In Telnikoff, the libel judgment had been obtained by
one resident of England against another resident of England, both of
whom were Russian émigrés; the offending letter and published com-
ments had no connection with the United States. In Bachchan, an Indian
plaintiff had sued a foreign news agency operating in New York and
elsewhere that had distributed an allegedly libelous news story both in
New York and in the United Kingdom; the libel related to alleged mis-
conduct by the Indian plaintiff in India and the story was reported in
numerous countries in the world. Several aspects of subsection (a)(vii)
are raised by these cases. The first is whether the differences between
American and English libel law — with respect to issues such as the
standard for liability in actions brought against the press and differences
over where the burden of proof lies — are so fundamental that they rise
to the level of repugnance to basic concepts of justice and decency in the
United States. That issue remains subject to intense debate. Compare
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Scoles, Hay, Borchers, Symeonides, Conflict of Laws (Third ed., 2000)
1211 n.12; Joachim Zekoll, “The Role and Status of American Law in
the Hague Judgments Convention Project,” 61 Alb. L. Rev. 1283, 1305-
1306 (1998) (criticizing the implicit holding in Bachchan that even
minor deviations from American free-speech standards violate public
policy and render judgments unenforceable) with Kyu Ho Youm,
“Suing American Media in Foreign Courts: Doing an End-Run Around
U.S. Libel Law,” 16 Hastings Comm. & Ent. L.J. 235 (pointing out that
American libel law offers publishers significantly more protections than
does British law and thus the Bachchan decision was “no surprise”). The
second aspect relates to the territorial connection or nexus with
American interests necessary to trigger the exception of U.S. public pol-
icy. If the reason for enforcement in the United States is simply the pres-
ence of assets here, the values represented in differences about the lim-
its of free expression do not appear to be engaged. In contrast, where
expression emanates from the United States or is directed or connect-
ed to the United States in some way — e.g., an alleged libel in Singapore
by the Asian Wall Street Journal — consideration of the effect of the dif-
ferences in approach to freedom of expression is an appropriate con-
sideration in the public-policy calculus. Of course, not all interests are
purely territorial, and the public-policy exception clearly allows for con-
sideration of basic universal principles that should be applicable to any
judgment for which recognition is sought. Thus, a judgment for damages
in a dictatorship that punished all critique of government might be
denied enforcement irrespective of any connection with the United
States. See generally Craig A. Stern, “Foreign Judgments and The
Freedom of Speech: Look Who’s Talking,” 60 Brook. L. Rev. 999 (1994)
(arguing that Bachchan misconstrues the First Amendment by making
it a universal declaration of human rights rather than a limitation
designed specifically for American civil government).

An illustration of the approach called for by subsection (a)(vii)
may be seen in Yahoo!, Inc. v. La Ligue Contre le Racisme et L’ Anti-
semitisme, 169 F. Supp. 2d 1181 (N.D. Cal. 2001). A French court had
issued an order pursuant to French law purporting to restrain an inter-
net service provider based in the United States from making accessible
to users in France offers to purchase Nazi texts and memorabilia. Prior
to an action by the French plaintiffs to enforce the order in the United
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States, the U.S.-based internet service provider applied to the U.S.
District Court for a declaratory judgment stating that enforcement of
the order of the French court would impermissibly infringe on its rights
under the First Amendment to the U.S. Constitution. In granting a judg-
ment to this effect, the court wrote:

The Court has stated that it must and will decide this
case in accordance with the Constitution and laws of the
United States. It recognizes that in so doing, it necessarily
adopts certain value judgments embedded in those enact-
ments, including the fundamental judgment expressed in the
First Amendment that it is preferable to permit the non-vio-
lent expression of offensive viewpoints rather than to
impose viewpoint-based governmental regulation upon
speech. The government and people of France have made a
different judgment based upon their own experience. In
undertaking its inquiry as to the proper application of the
laws of the United States, the Court intends no disrespect
for that judgment or for the experience that has informed it.

169 F. Supp. 2d at 1187.

The US. court in Yahoo appears to concede that the French court
acted according to acceptable principles of private international law in
applying French law to determine what forms of speech and conduct are
acceptable within its borders. At the same time, it insisted upon the right
to refuse recognition and enforcement to such a judgment if enforce-
ment in the United States would be inconsistent with U.S. values. This
somewhat unusual dichotomy between acceptance of jurisdiction to
prescribe but denial of enforcement can be found in another recent
decision by the highest court in Australia. In Dow Jones & Co., Inc. v.
Gutnick [2002] HCA 56 (2002), the High Court of Australia (its
Supreme Court) upheld the assertion of judicial jurisdiction over the
U.S. company, Dow Jones, which operated a subscription news site on
the World Wide Web that carried an allegedly defamatory article about
the plaintiff, a South African living in Victoria, Australia. The plaintiff
had limited his claim to damages caused to his reputation in Victoria
resulting from publication there. In holding both that Australia was not
an “inappropriate” forum and that Australian law was properly applied
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to the plaintiff’s claim of defamation, Justice Kirby’s opinion under-
scored the practical difficulty that remained. He observed that a foreign
publisher with no assets in the jurisdiction could wait until an attempt
was made to enforce the judgment in its own courts where the judgment
might be regarded “as unconstitutional or otherwise offensive to a dif-
ferent legal culture.” As Justice Kirby wrote:

However, such results are still less than wholly satis-
factory. They appear to warrant national legislative attention
and to require international discussion in a forum as global
as the Internet itself. In default of local legislation and inter-
national agreement, there are limits on the extent to which
national courts can provide radical solutions that would
oblige a major overhaul of longstanding legal doctrine in the
field of defamation law. Where large changes to settled law
are involved, in an area as sensitive as the law of defamation,
it should cause no surprise when the courts decline the invi-
tation to solve problems that others, in a much better posi-
tion to devise solutions, have neglected to repair.

Apart from concerns under the First Amendment, statutory pro-
visions, such as 47 U.S.C. § 230 (2002), which protect internet providers
from liability, may also be relevant in assessing whether the public-pol-
icy threshold for denial of recognition/enforcement is met.

The discussion above suggests that perhaps certain “public law”
issues, particularly those involving internet defamation, are the ones
most likely to raise the public-policy question. At the same time, the
impact of particular developments in Europe, such as the European
Convention on Human Rights and the International Covenant of Civil
and Political Rights, on domestic law in England and other countries,
may result in greater sensitivity to principles akin to the First
Amendment, thus making recognition and enforcement of their judg-
ments more likely. See Michael Traynor, “Conflict of Laws, Comparative
Law, and The American Law Institute,” 49 Am. J. Comp. L. 391, 396
(2001).

7. Irreconcilable judgments or proceedings. Failure by a court in
the United States to grant a stay or dismissal upon timely application
when another action concerned with the same controversy is pending or
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has been completed in another country, and that proceeding is or could
be expected to lead to a judgment entitled to recognition, could be con-
sidered a collateral order subject to interlocutory appeal. Cf. Ingersoll
Milling Machine Co. v. Granger, 833 F.2d 680, 683, 684-686 (7th Cir.
1987). If the foreign action was commenced after the action in the
United States but judgment was entered thereon while the action in the
United States is still in progress, an action on the foreign judgment in a
court in the United States should be stayed pending the outcome of the
action in the United States, subject in appropriate cases to the giving of
security by the judgment debtor.

If the judgment debtor shows that the foreign judgment present-
ed for recognition and enforcement is inconsistent with another foreign
judgment or foreign judicial proceeding, the court in the United States
should inquire whether the other judgment was submitted to the court
that rendered the judgment in question. If so, and if the court that ren-
dered the judgment being presented considered the other judgment or
proceeding and declined to recognize it under standards substantially
comparable to the standards set forth in this Act, the court in the United
States should recognize and enforce the judgment presented. If the
court that rendered the judgment presented did not fairly consider, or
could not have considered the other judgment, the court in the United
States may, in appropriate circumstances, decline to recognize the judg-
ment presented, even if in the absence of the inconsistent judgment it
would possess all the qualities required for recognition and enforce-
ment. For an analogous case, see Victrix S.S. Co.,S.A. v. Salen Dry Cargo
A.B., 825 F2d 709 (2d Cir. 1987). In that case, a creditor under a ship
charter initiated an arbitration in London, received an award, and then
reduced its award to an English judgment. Prior to the arbitration, how-
ever, the debtor had been placed in bankruptcy in Sweden, and the
Swedish court had ordered all actions against the bankrupt stayed,
pending submission to the Swedish court. When the creditor attached
the debtor’s assets in the United States in enforcement of its English
judgment and arbitral award, the court vacated the attachment, on the
ground that the English arbitration and entry of judgment should have
been stayed in deference to the Swedish bankruptcy proceeding. In
Films by Jove v. Berov, 250 F. Supp. 2d 156 (E.D.N.Y. 2003), the losing
defendant moved for reconsideration of a prior ruling by the district
court on the basis that a recent decision by the Paris Court of Appeals
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had taken a position favoring the defendant. The district court denied
the motion, noting that an earlier French judgment in an action between
the same parties had found for the plaintiffs and that that judgment had
been upheld by the French Supreme Court. Given the inconsistency of
decisions in a system that itself does not recognize the preclusive effect
on prior judgments, the district court held that the later French judg-
ment was not entitled to preclusive effect.

8. Anti-suit injunctions. Anti-suit injunctions are sought in a vari-
ety of situations: (i) to prevent a pending or threatened action in a for-
eign forum; (ii) to prevent relitigation elsewhere after issuance of a
judgment; and (iii) to protect against an anti-suit injunction in a foreign
forum. See Gary B. Born, International Civil Litigation in United States
Courts 475 (3d ed. 1996). Anti-suit injunctions are disfavored because
one forum should not assert its authority to prevent another forum from
exercising its judicial authority. Moreover, anti-suit injunctions often do
not resolve conflicts of parallel litigation and sometimes lead to a fur-
ther conflict through anti-anti-suit injunction. In the Laker litigation in
the 1980s, for instance, an application for an anti-suit injunction brought
in the English court by British Airways against Laker Airways was met
by an anti-anti-suit injunction in the U.S. federal court to prevent addi-
tional parties from joining in the litigation in the United Kingdom seek-
ing an injunction against the litigation in the United States. See Laker
Airways Ltd. v. Pan American World Airways, 559 F. Supp. 1124 (D.D.C.
1983), aff’d sub nom. Laker Airways Ltd. v. Sabena Belgian World
Airlines, 731 F.2d 909 (D.C. Cir. 1984). The English injunction, which had
been confirmed in the Court of Appeal, was ultimately discharged by
the House of Lords, on the ground that the English courts should not
seek to prevent U.S. courts from adjudicating a controversy over which
English courts had no jurisdiction. British Airways Board v. Laker
Airways Ltd., [1984] 3 W.L.R.413,[1985] A.C. 58 (H.L). See Andreas F.
Lowenfeld, International Litigation and Arbitration at 105-120, 123-129
(2d ed. 2002).

§ 6. Bases of Jurisdiction Not Recognized or Enforced

(a) A foreign judgment rendered on any of the
following bases of jurisdiction shall not be recog-
nized or enforced in the United States:
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(i) except in admiralty and maritime ac-
tions, the presence or seizure of property be-
longing to the defendant in the forum state,
when the claim does not involve a direct right
to the property;

(ii) the nationality of the plaintiff;

(iii) the domicile, habitual residence, or
place of incorporation of the plaintiff;

(iv) service of process based solely on the
transitory presence of the defendant in the
forum state, unless

(a) the defendant was a fugitive at the
time of service; or

(b) the claim on which the judgment
was given was based on gross violation of
human rights under international law and
the defendant could not have been sued on
such a claim in a forum more closely linked
to the events on which the claim is based.

(v) any other basis that is unreasonable or
unfair given the nature of the claim and the iden-
tity of the parties. A basis of jurisdiction is not
unreasonable or unfair solely because it is not an
acceptable basis of jurisdiction for courts in the
United States.

(b) A foreign judgment based on an assertion
of an unacceptable basis of jurisdiction as defined
in subsection (a) shall not be denied recognition or
enforcement if the factual circumstances would
clearly support jurisdiction not inconsistent with
subsection (a).

73

o



IJ&J-TD2 4/13/04 10:51 AM Page 74 $

§6 International Jurisdiction and Judgments

(c) An appearance by the defendant in the
state of origin, or an unsuccessful objection to the
jurisdiction of the rendering court, does not
deprive the defendant of the right to resist recog-
nition or enforcement under this section, but fac-
tual determinations by the rendering court con-
cerning jurisdiction are binding on the defendant.

Comment:

a. Lack of judicial jurisdiction generally. A universally
accepted ground for refusing to recognize or enforce the
judgment of a foreign state is the lack of an acceptable basis
of jurisdiction in the foreign court, according to the stan-
dards of the country where recognition or enforcement is
sought. In contrast to the Uniform Foreign Money-Judg-
ments Recognition Act, which enumerates specific bases of
jurisdiction that satisfy the requirement of an acceptable
basis of jurisdiction, this Act contains a list of unacceptable
bases of jurisdiction, plus a residual provision denying
recognition to a judgment rendered on a jurisdictional basis
regarded as unreasonable or unfair in the circumstances.
Because the Act is directed solely at recognition and
enforcement, no provisions regulate direct assertions of
judicial jurisdiction either of courts in the United States or
of any foreign court.

b. Unacceptable bases of jurisdiction. The list of unac-
ceptable grounds includes many of the bases of jurisdiction
characterized as exorbitant by international conventions to
which the United States is not a party, such as the Brussels
Convention on Jurisdiction and Enforcement of Judgments
in Civil and Commercial Matters (and the successor EU
Regulation) as well as certain jurisdictional bases held un-
constitutional by the U.S. Supreme Court.
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Subsection (a)(i) — the presence or seizure of proper-
ty belonging to the defendant in the forum state —
embraces the principle of Shaffer v. Heitner, 433 U.S. 186
(1977), holding unconstitutional an attempt to secure juris-
diction over a party on the basis of property in the forum
state when the claim is unrelated to the property (so-called
quasi in rem jurisdiction). Property-based jurisdiction under
the law of foreign states, such as Article 23 of the German
Code of Civil Procedure, has been declared exorbitant by
the Brussels Convention (and the successor EU Regu-
lation) with respect to defendants domiciled in the
European Union and by the Lugano Convention with
respect to defendants domiciled in associated states, and a
judgment rendered on this basis of jurisdiction could not,
under the Act, be recognized or enforced by a court in the
United States.

Subsection (a)(ii) confirms that the nationality of the
plaintiff, as is permitted, for instance, by Article 14 of the
French Civil Code but declared exorbitant by the Brussels
and Lugano Conventions (and the EU Regulation), is an
unacceptable basis of jurisdiction for purposes of recogni-
tion or enforcement. Jurisdiction on the basis solely of the
nationality of the defendant is not stated to be unacceptable
in all cases, but where no other connecting factor with the
forum state is shown, jurisdiction on this basis might fall
under subsection (a)(v) — unreasonable exercise of juris-
diction in the particular case.

Subsection (a)(iii) confirms that domicile, habitual res-
idence, or place of incorporation of the plaintiff is not an
acceptable ground for exercise of judicial jurisdiction for
purposes of recognition or enforcement; in contrast, domi-
cile, habitual residence, and place of incorporation of the
defendant are universally accepted bases of judicial jurisdic-
tion, as they are in this Act.
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Subsection (a)(iv), in line with contemporary develop-
ments in the international law of judicial jurisdiction, pro-
vides that “tag” jurisdiction — that is, jurisdiction based on
service on a defendant temporarily present in the forum
state — is ordinarily an unacceptable basis of jurisdiction
for purposes of recognition or enforcement of foreign-
country judgments. However, in circumstances where the
defendant is a fugitive or where a claim for violation of core
human rights under international law was asserted and the
defendant could not reasonably have been sued in a forum
more closely linked to the events on which the claim is
based, the case for upholding a judgment based on tag juris-
diction is stronger. The Act does not affect such jurisdiction
exercised within the United States. See Reporters’ Note 1.

c¢. Other unreasonable or unfair bases of jurisdiction.
Subsection (a)(v) establishes a residual ground calling for
denial of recognition or enforcement of a foreign judgment
when exercise of the jurisdiction on which the judgment
rests is unreasonable or unfair in a particular case. A court
should not regard an exercise of jurisdiction as unfair solely
because it was founded on a basis that has not been accept-
ed in the United States, though U.S. practice may be rele-
vant in making the required assessment. In general, the Act
creates a presumption that judgments that rest on a proper
exercise of jurisdiction under the law of the state of origin
and do not fall within the grounds of jurisdiction identified
in subsections (a)(i) - (a)(iv) are entitled to recognition, sub-
ject to the defenses listed in §§ 5 and 7. However, any given
assertion of jurisdiction could be subject to challenge as
“unreasonable or unfair” under subsection (a)(v) in consid-
eration of the nature of the claim and the identity of the
parties. Moreover, a judgment based on jurisdiction incon-
sistent with a forum-selection clause pointing elsewhere will
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ordinarily not be entitled to recognition or enforcement, see
§ 5(a)(v).

d. Effect of appearance or objection to jurisdiction in
court of origin. Because the determination by a foreign
court that it has jurisdiction under its own law does not nec-
essarily establish that jurisdiction has been exercised con-
sistently with the standards of this Act, the appearance by
the defendant without challenging the court’s jurisdiction,
or an unsuccessful challenge to jurisdiction before that
court, does not preclude a defense to recognition or
enforcement of the judgment in the United States pursuant
to § 5(a)(iii) and § 6(a). Section 6(c) makes clear that juris-
diction consistent with subsections (a) and (b) must be sat-
isfied irrespective of the determination of jurisdiction by the
rendering court. Though normally an appearance by the
defendant without challenging the jurisdiction of the court
would be regarded as a waiver of jurisdictional objections,
that rule should not apply where the defendant would have
no valid basis for challenging jurisdiction of the foreign
court under its law. For instance, if the statute or code gov-
erning the court’s jurisdiction provides for jurisdiction on
the basis that the plaintiff is a national of the forum state
and there is no basis for challenging the plaintiff’s national-
ity, failure of the defendant to raise a jurisdictional chal-
lenge should not be held against him in an enforcement
action in the United States. Correspondingly, a defendant
who unsuccessfully challenges the jurisdiction of the ren-
dering court under the law of the state of origin should not
be held to have given up the right to challenge the render-
ing court’s jurisdiction by the standards of this Act.
However, factual determinations made after contest, such
as whether a person established in the forum state was the
agent of the defendant or whether title in a sales transaction
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passed in the forum state, will generally be given effect in a
court in the United States.

REPORTERS’ NOTES

1. Transitory presence of defendant in the state. Though tag juris-
diction was found constitutional by the U.S. Supreme Court in the
domestic context on the basis of practice going back two centuries,
Burnham v. Superior Court, 495 U.S. 604 (1990), this basis of jurisdiction
has been seriously questioned in the international context. Accord:
Restatement Third, The Foreign Relations Law of the United States
§ 421, Comment e. When the United Kingdom and Ireland joined the
European Community, the Brussels Convention was specifically
amended to preclude exercise of jurisdiction on the basis of the defen-
dant’s presence in those states. In Asahi Metal Industry Co. v. Superior
Court, 480 U.S. 102 at 113-116 (1987), the Supreme Court indicated that
reasonableness in the exercise of jurisdiction of courts might well be
appraised differently in international litigation from the way it is viewed
in wholly domestic litigation. Thus, a statutory declaration that jurisdic-
tion based only on personal service or transient presence is generally
unacceptable for purposes of recognition or enforcement of foreign-
country judgments need have no effect on development of jurisdiction-
al standards in litigation within the United States.

2. Human-rights litigation and transitory jurisdiction. Substantial
support has developed in the United States and elsewhere in favor of
allowing jurisdiction for certain types of human-rights cases on the basis
of process served upon a defendant temporarily present in the forum
state. See, e.g., Beth van Schaack, “In Defense of Civil Redress: The
Domestic Enforcement of Human Rights Norms in the Context of the
Proposed Hague Judgments Convention,” 42 Harv. Int’l L.J. 141 (2001).
In response to these concerns, the preliminary drafts of the proposed
Hague Convention on Jurisdiction and the Effect of Judgments in Civil
and Commercial Matters have expressly excluded transitory jurisdiction
in human-rights claims from the prohibited list of direct assertions of
jurisdiction, leaving the question of the assertion of jurisdiction on this
ground and recognition of any subsequent judgment to the national laws
of the respective states. A foreign judgment based on a claim of gross vio-

78

o



IJ&J-TD2

4/13/04 10:51 AM Page 79 $

Act with Commentary §6

lation of human rights where jurisdiction over the defendant was based
only on service of process during transitory presence in the forum state
when there was no more suitable alternative forum is one of the excep-
tions in the Act. Moreover, because the Act does not affect direct asser-
tions of judicial jurisdiction, such cases as Kadic v. Karadzic, 70 F3d 232
(2d Cir. 1995), cert. denied, 518 U.S. 1005 (1996) — where the court
upheld judicial jurisdiction on the basis of personal service while the
defendant was on his way to a UN meeting in New York — are unaltered
by the Act. If a case comparable to the Karadzic case were decided by a
foreign court and the resulting judgment were presented in the United
States for recognition or enforcement, the jurisdiction of the foreign
court would fall under the exception contained in subsection (a)(iv), and
would not automatically come within the prohibited category.

3. Jurisdiction on bases not known in the United States. The stan-
dard for judicial jurisdiction reflected in the jurisprudence of the
Supreme Court is difficult to assess in the context of inquiry at the
enforcement stage, particularly when the jurisdiction in question has
been exercised by a foreign court in the context of a regional treaty con-
cerning jurisdiction and judgments. Both the Brussels and Lugano
Conventions adopted in the European Community (and the successor
EU Council Regulation on Jurisdiction and the Recognition and
Enforcement of Judgments) are arrangements by the State Parties
among themselves to regulate the exercise of judicial jurisdiction of per-
sons domiciled in the respective states. Some of the bases of jurisdiction
authorized within these regional arrangements might well be regarded
as inappropriate if exercised by courts in the United States. For exam-
ple, both of the Conventions provide (in Article 6(1)) for jurisdiction
over a defendant domiciled in a Contracting State, if that defendant “is
one of a number of defendants, in the courts for the place where any one
of them is domiciled”; the successor EU Regulation specifies further
that jurisdiction over a co-defendant on this basis may be exercised pro-
vided that the claims against the several defendants “are so closely con-
nected that it is expedient to hear and determine them together. . . .”
Under the Brussels/Lugano Convention and the EU Regulation, this
basis of exercising jurisdiction over a person not domiciled in the forum
state is perfectly proper, designed, as the Regulation states, “to avoid the
risk of irreconcilable judgments resulting from separate proceedings.”
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The U.S. Supreme Court has never had to consider whether such
a basis for jurisdiction would be proper in the context of a treaty ar-
rangement that adopted such a provision, because the United States has
never entered into an international convention on judicial jurisdiction.
In accordance with subsection (a)(v), the test for jurisdiction applied
internally by the United States need not automatically be applied when
the judgment presented for recognition or enforcement was based on
jurisdiction exercised by the courts of one treaty partner over the domi-
ciliary of another treaty partner in compliance with the treaty. If, for
instance, an English court in an action against a defendant domiciled in
the United Kingdom asserts jurisdiction over a co-defendant domiciled
in France with assets in the United States, a court in the United States
should not refuse enforcement of a resulting judgment against the
French co-defendant out of his assets in the United States. However, a
court in the United States might well regard jurisdiction on this basis as
unreasonable or unfair if it were asserted by a court of the United
Kingdom over a co-defendant domiciled in the United States, unless
there were some substantial connection between the co-defendant and
the United Kingdom; the Act authorizes refusal by a court in the United
States to recognize or enforce a resulting judgment in this circumstance.

4. Factual circumstances justifying jurisdiction standards under the
Act. Section 6(b) requires recognition or enforcement of a foreign judg-
ment if the factual circumstances would clearly support an exercise of
jurisdiction permissible under this section, even if the asserted basis of
jurisdiction would not. See § 5, Comment e. A simple illustration would
be a judgment by a French court in an action arising from an automo-
bile accident in Paris, in which the court recited that its jurisdiction was
based on the French nationality of the plaintiff, as authorized by Article
14 of the Code Civil. A more complicated illustration was given in a
recent New York case. An English judgment for $330 million on a claim
of fraud had been rendered against numerous defendants, including two
Netherlands Antilles corporations that did business and held assets in
New York. Jurisdiction over these defendants was based on the English
rule that, if one defendant was domiciled in England, other defendants
could be brought into the action as necessary or proper parties.
Applying § 5(b) of the Uniform Foreign Money-Judgments Recog-
nition Act, the New York court looked to whether “based upon the evi-
dentiary materials presented to the English court, the law of this State
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would permit the exercise of personal jurisdiction over defendants.”
CIBC Mellon Trust Co. v. Mora Hotel, 296 A.D.2d 81, 743 N.Y.S.2d 408,
420 (N.Y. App. Div. 1st Dep’t 2002). The court answered the question in
the affirmative, on the ground that New York courts would take juris-
diction over nonresident co-conspirators if acts in furtherance of the
conspiracy took place in New York. Accordingly, enforcement of the
judgment was upheld. See John Fellas, “Lessons on Enforcing Foreign
Judgments in the United States,” N.Y. Law Journal, Sept. 26, 2002. The
Appellate Division ruling in Mora was affirmed by the New York Court
of Appeals on a different ground, namely that the defendants had con-
sented to the jurisdiction of the English court by making a post-judg-
ment attack in the English action and addressing the merits of the con-
spiracy claims. CIBC Mellon Trust Co. v. Mora Hotel, 100 N.Y.2d 215,
792 N.E.2d 155 (N.Y. 2003).

5. Effect of challenge to jurisdiction in foreign court. The Mora
case, Reporters’ Note 4, also illustrates subsection (c), as well as § 4(b)
of this Act. Although the challenge to the English court’s jurisdiction
had been rejected by that court, the New York Appellate Division per-
mitted the defendants in the context of an action to enforce to raise
objections to the English court’s assertion of jurisdiction. The Appellate
Division reasoned that a foreign court’s determination that it has per-
sonal jurisdiction under its law does not necessarily satisfy jurisdiction-
al standards of the United States, and thus that a challenge at the
enforcement stage “is not, in fact, a second bite of the apple on the juris-
diction issue.” 743 N.Y.S.2d at 418. However, on appeal in Mora, the
New York Court of Appeals held that a post-judgment challenge in
England addressed the merits, and constituted an appearance in the
action mooting the jurisdictional objection. Compare Nippon Emo-
Trans Co. Ltd. v. Emo-Trans, Inc., 744 F. Supp. 1215, 1222 (E.D.N.Y.
1990), holding that the defendant’s challenge to the jurisdiction of the
foreign court did not deprive it of the opportunity to challenge the basis
of jurisdiction in the enforcement court.

§ 7. Reciprocal Recognition and Enforcement of Foreign
Judgments

(a) A foreign judgment shall not be recognized
or enforced in a court in the United States if the
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court finds that comparable judgments of courts in
the United States would not be recognized or en-
forced in the courts of the state of origin.

(b) A judgment debtor or other person resisting
recognition or enforcement of a foreign judgment
in accordance with this section shall raise the
defense of lack of reciprocity with specificity as an
affirmative defense. Once the defense of lack of rec-
iprocity is raised, [the judgment creditor or other
person seeking to rely on the foreign judgment shall
have the burden to show that the courts of the state
of origin would grant recognition and enforcement
to comparable judgments of courts in the United
States.] [the party resisting recognition or enforce-
ment shall have the burden to show that there is
substantial doubt that the courts of the state of ori-
gin would grant recognition or enforcement to com-
parable judgments of courts in the United States.]
Such showing may be made through expert testi-
mony, or by judicial notice if the law of the state of
origin or decisions of its courts are clear.

(¢) In making the determination required un-
der subsections (a) and (b), the court shall, as
appropriate, inquire whether the courts of the
state of origin deny enforcement to

(i) judgments against nationals of that state
in favor of nationals of another state;

(ii) judgments originating in the courts of
the United States or of a state of the United
States;

(iii) judgments for compensatory damages
rendered in actions for personal injury or death;
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(iv) judgments for statutory claims;

(v) particular types of judgments rendered
by courts in the United States similar to the for-
eign judgment for which recognition or
enforcement is sought;

(vi) recognition practice of the state of ori-
gin with regard to judgments of other states.

(d) Denial by courts of the state of origin of en-
forcement of judgments for punitive, exemplary,
or multiple damages shall not be regarded as
denial of reciprocal enforcement of judgments for
the purposes of this section if the courts of the
state of origin would enforce the compensatory
portion of such judgments.

(e) The Secretary of State is authorized to
negotiate agreements with foreign states or groups
of states setting forth reciprocal practices concern-
ing recognition and enforcement of judgments
rendered in the United States. The existence of
such an agreement between a foreign state or
group of foreign states and the United States es-
tablishes that the requirement of reciprocity has
been met as to judgments within the agreement.
The fact that no such agreement between the state
of origin and the United States is in effect, or that
the agreement is not applicable with respect to the
judgment for which recognition or enforcement is
sought, does not of itself establish that the state
fails to meet the reciprocity requirement of this
section.

(f) A party seeking to raise a defense under this
section may, in appropriate cases, be required to
give security.

83

o



IJ&J-TD2 4/13/04 10:51 AM Page 84 $

§7 International Jurisdiction and Judgments

Comment:

a. A national approach to reciprocity. In Hilton v.
Guyot, 159 U.S. 113 (1895), the Supreme Court, interpreting
international law, held that the judgment of a French court
otherwise entitled to recognition and enforcement would
not be enforced in the United States in favor of French cit-
izens against an American citizen, because, if the circum-
stances were reversed, French courts would not enforce the
judgment of an American court against French citizens. The
Hilton case was decided by a 5-4 vote, and in general, U.S.
law in the 20th century followed the dissenting view on this
issue, to the effect that private, not public rights are
involved, and that the principle of retorsion is for the gov-
ernment, not the courts, to apply. Enforcement of foreign-
country judgments has become a matter of state, not feder-
al law, Reporters’ Note 2, and most (but not all) state courts
(as well as federal courts exercising diversity jurisdiction)
have declined to impose a reciprocity requirement as a con-
dition to enforcement of foreign judgments otherwise enti-
tled to recognition or enforcement. Some state legislatures
have inserted a reciprocity requirement into their versions
of the Uniform Act, or adopted a separate provision on rec-
iprocity. See Reporters’ Note 3.

Under the Act, state as well as federal courts are held
to a uniform national standard, thus both avoiding forum-
shopping in enforcement of foreign-country judgments and
affording to foreign courts presented with American judg-
ments a clear picture of practice in the United States.

b. The objective of the reciprocity provision in the Act.
The issue of reciprocity in recognition and enforcement of
foreign judgments has been a matter of substantial contro-
versy in the United States and elsewhere between those
who regard reciprocity between states as the essential basis
for recognition and enforcement, and those who regard
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recognition and enforcement of judgments as primarily
directed to putting an end to disputes submitted to courts
by private parties. The purpose of the reciprocity provision
in this Act is not to make it more difficult to secure recog-
nition and enforcement of foreign judgments, but rather to
create an incentive to foreign countries to commit to recog-
nition and enforcement of judgments rendered in the
United States. Subsection (e) is designed to provide the
incentive to foreign states of avoiding lengthy and possibly
expensive proceedings to secure recognition and enforce-
ment of judgments rendered in their courts.

c. Agreements with foreign states. The agreements in
subsection (e) need not be formal treaties, but could be
Memoranda of Understanding, exchanges of Diplomatic
Notes, or similar bilateral declarations, and in the case of
federal states could be made with subordinate units such as
the provinces of Canada. The agreements could apply to all
civil judgments, or to such judgments as set forth (or not
excluded) in the agreement. Foreign states would not be
expected to commit to provisions comparable to those con-
tained in §§ 11 and 12 of the Act concerning parallel litiga-
tion and provisional measures. Of course, if a formal con-
vention such as the proposed Hague Convention on
Jurisdiction and the Effects of Judgments in Civil and Com-
mercial Matters were concluded and entered into effect for
the United States, the Convention would prevail with
respect to judgments rendered in states parties to the
Convention, and would supersede the agreements conclud-
ed pursuant to this section.

d. The role of the Department of State. The Department
of State, with such assistance of the Department of Justice
or other Departments of the Government as may be appro-
priate, is authorized to negotiate the agreements contem-
plated in subsection (e), and to publish and keep current
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such agreements as are in effect. Evidence of past practice
with regard to the criteria set out in subsection (c) would be
taken into account by the Department of State in negotia-
tions pursuant to this section, but a commitment by a for-
eign state to modify or repeal a practice inconsistent with
those criteria might well be the basis of an agreement. It is
not expected that the Department of State would make
representations in particular cases concerning the recogni-
tion or enforcement of foreign judgments or interpretation
of an agreement negotiated pursuant to this section.

e. Evidence of practice of courts of the state of origin.
The law or practice of the courts of the state of origin may
be demonstrated by statutes, decrees of general applicabili-
ty, or current decisions of courts of last resort, as well as by
authoritative commentaries or treatises or expert testimony,
in accordance with Rule 44.1 of the Federal Rules of Civil
Procedure and comparable state rules. Decisions of lower
courts may be relevant in reaching the determinations
called for by subsection (c), but unless a consistent pattern
emerges, they need not be regarded as conclusive. Evidence
that the courts of the state of origin have, without benefit of
a treaty, recognized or enforced judgments of third states
may well be indicative that reciprocal treatment of judg-
ments of courts in the United States is to be expected. If a
statute of the state of origin requires proof of reciprocal
treatment before recognition is accorded to foreign judg-
ments, it may be assumed that the existence of this Act
meets the requirements of such a statute.

f- Inquiry concerning comparable judgments. Sub-
section (c) contains a list of factors to be looked at by the
court in the United States in determining whether the coun-
try of origin of the judgment presented for recognition or
enforcement accords reciprocity to judgments of courts of
the United States. No one factor is conclusive. A recurring
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issue is raised by the different approaches of foreign courts
to American tort judgments. Subsection (d) makes clear
that refusal by courts in the country of origin to enforce
punitive or multiple-damage awards will not lead to the
conclusion that reciprocity is denied. Refusal to enforce tort
judgments rendered in the United States upon verdict of a
jury would indicate a lack of reciprocity in the context of
enforcing foreign tort judgments, but might not show lack of
reciprocity with respect to other kinds of judgments.

g. Burden of proof. This section places the initial plead-
ing burden on the person resisting recognition or enforce-
ment to raise lack of reciprocity with specificity as an affir-
mative defense. Once this defense is raised, the question is
which party should have the burden of establishing reci-
procity or lack of reciprocity. The first alternative in subsec-
tion (b) departs from the general rule stated in § 5(c) of the
Act by placing the burden on the judgment creditor or
other person seeking to rely on the judgment. The second
alternative follows the general rule of § 5(c) but defines the
burden as one creating substantial doubt that the courts of
the state of origin would grant recognition or enforcement
to judgments of courts in the United States. Under either
alternative the objective is on the one hand to minimize the
obstacles to rapid and efficient enforcement of foreign judg-
ments, and on the other hand to provide genuine incentives
to states to assure reciprocal treatment to judgments ren-
dered in the United States.

REPORTERS’ NOTES

1. Rationale. This Act imposes a requirement of reciprocity, and in
this respect departs from the view reflected in the Uniform Foreign
Money-Judgments Recognition Act and the Restatements, which do
not contain any requirement of reciprocity. The solution proposed in
this section, drawing on practice in several foreign countries, Reporters’
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Note 6, is on the one hand to permit the defense of lack of reciprocity
to be raised in an enforcement proceeding, and on the other hand to
provide the opportunity for foreign states to avoid the issue of reci-
procity by entering into an agreement, which need not be a formal
treaty, recording their commitment to recognizing and enforcing judg-
ments rendered in the United States. Thus, the rationale behind this sec-
tion is that the interest of the United States extends to having its judg-
ments recognized and enforced in foreign courts, as well as to
recognizing and enforcing judgments of foreign courts. The expectation
is that the incentives created by a reciprocity provision, coupled with an
initiative by the State Department to secure commitments pursuant to
subsection (e), would lead generally to more liberal enforcement of
judgments internationally, even if the proposed Hague Convention on
Jurisdiction and Foreign Judgments in Civil and Commercial Matters
does not come into effect.

2. Development of American law on reciprocity: from federal to
state law. Justice Gray, for the majority in Hilton v. Guyot, 159 U.S. 113
(1895), wrote:

In holding such a judgment, for want of reciprocity, not
to be conclusive evidence of the merits of the claim, we do
not proceed upon any theory of retaliation upon one person
by reason of injustice done to another, but upon the broad
ground that international law is founded upon mutuality
and reciprocity, and that by the principles of international
law recognized in most civilized nations, and by the comity
of our own country, which it is our judicial duty to know and
to declare, the judgment is not entitled to be considered con-
clusive.

Id. at 228.

The dissenters, as noted in Comment a, regarded the issue not as
governed by public international law, but rather as a matter of private
law. Chief Justice Fuller, for the minority, wrote:

The question is whether . .. in the absence of a treaty or act

of Congress, the judgment is re-examinable upon the merits.
This question I regard as one to be determined by the ordi-
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nary and settled rule in respect of allowing a party who has
had an opportunity to prove his case in a competent court to
retry it on the merits; and it seems to me that the doctrine of
res judicata applicable to domestic judgments should be
applied to foreign judgments as well, and rests on the same
general ground of public policy, that there should be an end
of litigation.

I cannot yield my assent to the proposition that,
because by legislation and judicial decision in France that
effect is not there given to judgments recovered in this coun-
try which, according to our jurisprudence, we think should
be given to judgments wherever recovered (subject, of
course, to the recognized exceptions), therefore we should
pursue the same line of conduct as respects the judgments of
French tribunals. The application of the doctrine of res judi-
cata does not rest in discretion; and it is for the government,
and not for its courts, to adopt the principle of retorsion, if
deemed under any circumstances desirable or necessary.

Id. at 229, 234.

The leading case to depart from Hilton and adopt a private-rights
approach to foreign judgments was decided by the New York Court of
Appeals in 1926, Johnston v. Compagnie Générale Transatlantique, 242
N.Y. 381,152 N.E. 121 (1926), and even before Erie R. Co. v. Tompkins,
304 U.S. 64 (1938), the issue became one of state law, with most states
rejecting reciprocity and the Supreme Court never again addressing the
issue. See, e.g., Willis Reese, “The Status in This Country of Judgments
Rendered Abroad,” 50 Colum. L. Rev. 783 (1950). Since Erie R. Co. v.
Tompkins, federal courts exercising diversity-of-citizenship jurisdiction
have followed state law on the issue of reciprocity. See, e.g., Somportex
Limited v. Philadelphia Chewing Gum Corp., 453 F2d 435 at 440 (3d
Cir. 1971), cert. denied, 405 U.S. 1017 (1972).

3. Reciprocity in state law. The Uniform Foreign Money-Judg-
ments Recognition Act, Restatement Second, Conflict of Laws § 98, and
Restatement Third, The Foreign Relations Law of the United States
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§§ 481-482, rejected any general requirement that the judgment credi-
tor or other person seeking recognition or enforcement of a foreign
judgment must establish that, if the circumstances were reversed, the
courts of the state of origin would recognize and enforce judgments of
courts in the United States.

Some eight states of the United States have adopted the Uniform
Act with a provision concerning reciprocity. Six of these states (Florida,
Idaho, Maine, North Carolina, Ohio, and Texas) authorize, but do not
require, the court to deny recognition on grounds of lack of reciprocity;
two other states (Massachusetts and Georgia) have adopted the
Uniform Act with a mandatory provision that reciprocity be established
as a condition for recognition or enforcement. New Hampshire has a
provision, N.H. Rev. Stat. Ann. § 524:11, granting judgments rendered in
the courts of Canada or any province of Canada such faith and credit as
is given in the courts of Canada or the province in question to the judg-
ments of the courts of New Hampshire.

Very few cases have been reported in which recognition or
enforcement was denied to a foreign judgment solely on the basis of
lack of reciprocity. One such recent case involved refusal under Texas
law to recognize a judgment rendered in Abu Dhabi. See Banque
Libanaise pour le Commerce v. Khreich, 915 F2d 1000 (5th Cir. 1990).
Although the burden of proof was on the judgment debtor to prove the
absence of reciprocity, the court held that the burden had been met on
the basis of an affidavit of an American lawyer practicing in the emirate,
who testified that he was unaware of any courts in Abu Dhabi enforc-
ing United States judgments. This holding enabled the court to avoid
making a finding on the alternative ground raised by the defendant —
lack of due process in the courts of Abu Dhabi.

Florida amended its version of the Uniform Act in 1999 to direct
its Secretary of State to establish and maintain a list of foreign jurisdic-
tions that would not give recognition to a Florida judgment in similar
circumstances, but repealed this provision in 2001. See Fla. Stat. Ann.
§ 55.605(2)(g), which merely authorizes the court to deny recognition to
a foreign judgment on the ground that the foreign jurisdiction where the
judgment was rendered would not give recognition to “a similar judg-
ment rendered in this state.” In Chabert v. Bacquié, 694 So. 2d 805 (Fla.
App. 1997), review denied, 705 So. 2d 7 (1997), plaintiff sought to
enforce a judgment rendered in France against a French national resid-
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ing or with assets in Florida; the court construed the reciprocity provi-
sion to call for an inquiry whether a French court would enforce a
Florida judgment against an American citizen, and found that reciproc-
ity had been established. Since, under Article 15 of the French Civil
Code as interpreted, French courts do not enforce foreign judgments
against French nationals absent a choice-of-forum clause or other waiv-
er, a Florida court might decline to enforce a French judgment against
an American citizen who had not agreed to a French forum or appeared
in the French proceeding without challenging the court’s jurisdiction.
The present Act adopts this construction, but makes it mandatory. See
Reporters’ Note 4.

4. Discretion to recognize judgments in absence of reciprocity
rejected. As pointed out in Reporters’ Note 3, most of the states that
have included a provision on reciprocity in their version of the Uniform
Foreign Money-Judgments Recognition Act have authorized, but not
required, their courts to deny recognition or enforcement on the ground
of lack of reciprocity, thus leaving the decision as a matter of discretion,
generally on the part of the trial court. This Act, designed to achieve uni-
formity throughout the United States, rejects discretion in this context.
While the role of the judge is important in making the determinations
called for by subsections (b), (c), and (e), if these determinations result
in a finding of lack of reciprocity, subsection (a) provides that a foreign
judgment shall not be enforced.

5. Precedents for reciprocity requirements in federal statutes.
Reciprocity provisions of various kinds appear in a number of federal
statutes. The Personal Responsibility and Work Opportunity
Reconciliation Act of 1996, in 42 U.S.C. § 659a, authorizes the Secretary
of State to declare any foreign country to be a “foreign reciprocating
country” for establishment of duties of support owed to residents of the
United States. In 46 U.S.C. § 785, reciprocity is a requirement for grant-
ing foreign nationals the right to sue the United States for damages
caused by government vessels; 28 U.S.C. § 2502(a) accords to citizens or
subjects of foreign states the right to sue the United States in the Court
of Claims only if their government grants to U.S. citizens the right to sue
the foreign government in its courts.

6. Flexibility in agreements with foreign countries. Different foreign
countries (or groups of countries) may be willing to make different
commitments with regard to enforcement of judgments of courts in the
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United States. For instance, some countries may wish to expressly
exclude particular kinds of judgments or certain kinds of damages;
other countries may wish to equate enforcement of judgments rendered
in the United States with enforcement of judgments in one state or
province of judgments of sister-states or provinces. In contrast to § 659a
of the Personal Responsibility and Work Opportunity Reconciliation
Act of 1996, Reporters’ Note 5, the present Act lays down no express
requirements for the agreements authorized in subsection (e); when
such an agreement is asserted as proof of reciprocity, it is up to the court
where recognition or enforcement is sought to determine whether the
agreement is applicable to the judgment in question.

7. Foreign-country practice and reciprocity. Foreign states have
taken varying positions on the issue of reciprocal recognition and
enforcement of foreign judgments. See generally International Bar
Association, Enforcement of Foreign Judgments Worldwide (Charles
Platto and William G. Horton eds., 2d ed. 1993); Committee on Foreign
and Comparative Law, Assn. of Bar, City of N.Y., Survey on Foreign
Recognition of U.S. Money Judgments (July 2001). In Great Britain, for-
eign civil judgments from countries other than Commonwealth coun-
tries or members of the European Union may be enforced either at
common law, i.e., by an action on the foreign judgment, as in the United
States, or, if reciprocity is established through a bilateral convention, by
registration under the Foreign Judgments (Reciprocal Enforcement)
Act of 1933, 23-24 Geo. 5, c.13. In France, since a decision of the
Supreme Court in 1964, foreign judgments are entitled to recognition or
enforcement if they meet five conditions, not including reciprocity. In
Germany,the Code of Civil Procedure lists reciprocity as a condition for
recognition of a foreign judgment, but if the leading commentaries list
the state of origin (including states of the United States) as regularly
recognizing and enforcing German judgments, the court will not require
the judgment creditor to offer proof of reciprocity in individual cases.
As among the member states of the European Union, the Brussels
Convention on Jurisdiction and the Enforcement of Judgments in Civil
and Commercial Matters of 1968, replaced effective March 1,2002, by a
Council Regulation on the same subject, EU Reg. 44/2001, O.J. 2001 (L
12), assures reciprocity in recognition of each other’s judgments, subject
to supervision by the European Court of Justice. The parallel Lugano
Convention ties Iceland, Norway, and Switzerland into the system of
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reciprocal recognition, but without the right to appeal to the European
Court of Justice.

In Canada, as in the United States, enforcement of judgments is a
matter of provincial rather than national law, but with appeal (upon
leave) to the Supreme Court of Canada. Enforcement of foreign-coun-
try judgments may be sought by an ordinary action at law, or pursuant
to registration under a model act (the Reciprocal Enforcement of
Judgments Act) adopted by every province except Québec. Under that
Act, registration depends on a declaration by the Lieutenant Governor
in Council of the province where registration is sought that the jurisdic-
tion of origin is a “reciprocating jurisdiction.” The Attorney General of
each province maintains a list of such jurisdictions, in many instances
pursuant to bilateral agreements, in particular with states of the United
States, as well as with Australia and New Zealand. If a foreign judgment
is registered in the appropriate court of the province where registration
is sought, it has the same force and effect as if it had been a judgment
rendered originally in the registering court, subject to a limited right of
the judgment debtor to move to set the registration aside. If a foreign
judgment cannot be registered because the state of origin is not on the
list of reciprocating jurisdictions in the province where enforcement is
sought, it may nevertheless be enforceable by action under common
law; lack of reciprocity with the state of origin will not lead to refusal to
enforce a judgment otherwise entitled to recognition or enforcement.
See J.-G. Castel and Janet Walker, Canadian Conflict of Laws § 14.13
(5th ed. 2002). For a recent decision by the Supreme Court of Canada,
see Beals v. Saldanha, [2003] S.C.J. No. 77,2003 SCC 72.

In Australia, the Foreign Judgments Act 1991 provides for reci-
procity both affirmatively and negatively. Sections 5 and 6 of that Act
provide that, if the Governor-General is satisfied that substantial reci-
procity of treatment will be given in the courts of a country to judg-
ments of Australian courts, such a determination will be published in
appropriate regulations, and a judgment creditor from such country
may register the judgment and apply for enforcement in the same way
as enforcement of the judgment of an Australian court. Section 13 pro-
vides that the Governor-General is to publish a list of countries found
to accord to Australian judgments substantially less favorable treatment
than Australian courts accord to judgments of that country, and there-
after Australian courts may not enforce judgments from that country. If
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a country is neither on the “white list” nor on the “black list,” a judg-
ment of that country may be recognized or enforced under the common
law, without the benefit of the registration provisions.

§ 8. Jurisdiction of Courts in the United States

(a) The district courts of the United States shall
have original jurisdiction, concurrently with the
courts of the states, of an action brought to enforce
a foreign judgment or to secure a declaration with
respect to recognition under this Act, without re-
gard to the citizenship or residence of the parties
or the amount in controversy.

(b) Any such action brought in a state court
may be removed by any defendant against whom
the enforcement or declaration is sought to the
United States District Court for the district and
division embracing the place where the action is
pending, without regard to the citizenship or resi-
dence of the parties or the amount in controversy.
A notice of removal shall be filed in accordance
with the time limits and procedures of 28 U.S.C.
§ 1446(b).

The district court may, in its discretion, remand
any claim to which the foreign judgment does not
apply. In exercising its discretion, the district court
shall consider whether the claims involving the
foreign judgment are so closely related to the
other claims that it would be efficient to hear the
entire action.

(c) Any action brought in a state court in which
a foreign judgment asserted to be entitled to
recognition under the Act is raised as a partial or
complete defense, set-off, counterclaim, or other-
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wise, may be removed to the United States District
Court for the district and division embracing the
place where the action is pending, without regard
to the citizenship or residence of the parties or the
amount in controversy. Any party by or against
whom such defense, set-off, counterclaim or other
claim is asserted is entitled to remove the action. A
notice of removal shall be filed by such party with-
in 30 days after the close of pleadings.

(d) (i) When an action has been removed pur-
suant to subsection (c), the district court may,
prior to determining whether the foreign judg-
ment is entitled to recognition, decide to retain
the entire action or, in its discretion, remand to
the state court from which the action was
removed, any claim with respect to which the
defense of a foreign judgment is not invoked.
In exercising the discretion to remand pursuant
to this subsection, the district court shall con-
sider whether claims involving the foreign-
judgment defense are so closely related to
other claims to which the foreign-judgment
defense does not apply that it would be effi-
cient to retain the entire action.

(i) After making a determination as to
whether the foreign judgment is entitled to
recognition, the district court may decide to
retain the action, or, in its discretion, remand
all or part of the action to the state court from
which the action was removed. In exercising
the discretion to remand pursuant to this sub-
section, the district court shall consider the
impact of the determination of the issue of
recognition on the remaining claims and issues
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in the case, the interest of the parties, and judi-
cial efficiency.

(iii) A remand pursuant to subsections
(d)(i) and (d)(ii) shall not be subject to review
by appeal or otherwise; however, in a case
remanded under subsection (d)(ii), the deter-
mination by the district court on the issue of
recognition of the foreign judgment under this
Act shall be subject to immediate appellate
review as a final order.

Comment:

a. Concurrent jurisdiction of federal and state courts. It
would be possible to provide for implementation of the
national standard for recognition and enforcement estab-
lished by the Act through the federal courts alone, or
through allocation of federal and state jurisdiction under
the existing statutory framework. This Act opts for concur-
rent jurisdiction of federal and state courts, with broad pro-
visions for removal. It is important to include the state
courts as co-participants and to allow the party seeking
enforcement of a foreign judgment a choice of the most effi-
cient place to bring the action. In so providing, the Act fol-
lows the precedent of Chapters 2 and 3 of the Federal
Arbitration Act, 9 US.C. §§ 201-208, 301-307, in respect of
foreign arbitral agreements and awards.

b. Removal to federal court of action to enforce a for-
eign judgment. The provision for removal in subsection (b)
is the counterpart to the provision on original jurisdiction.
The choice of a federal forum is not limited to the party
seeking enforcement, so that if the plaintiff judgment cred-
itor chooses to bring the action for enforcement in a state
court, subsection (b) allows the defendant to remove the
action to the federal court, again as in the Federal Ar-
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bitration Act, 9 U.S.C. § 205. Section 8(b) authorizes re-
moval of the entire action, but authorizes the district court
to remand any claim to which the foreign judgment does
not apply if such claim is not sufficiently related to the claim
for enforcement that it would serve the interests of judicial
efficiency to hear them together.

¢. Removal to federal court when foreign judgment is
invoked as defense. In order that consistency may be main-
tained in recognition practice under the Act, subsection (c)
provides for removal to federal court in the situation in
which a foreign judgment is raised as a defense or other
claim in an independent action in state court. The provision
is similar to the solution adopted in the Federal Arbitration
Act, 9 US.C. § 205, but under this Act either party may
remove whereas the Arbitration Act limits removal to the
party asserting the defense. The time limits for removal
under this Act also differ from § 205 of the Federal Ar-
bitration Act; under the Arbitration Act, removal is permit-
ted at any time prior to trial whereas under this Act, a party
authorized to remove must file a notice of removal 30 days
after the close of the pleadings.

d. Authority to remand. Subsection (d) is designed to
guard against strategic behavior by assertion of a defense of
foreign judgment in order to remove to a federal court an
action brought in state court for which removal on other
grounds is not available. The provisions authorizing the dis-
trict court to remand claims other than those raising the
issue of recognition under the Act allow the district court to
function as a gatekeeper to ensure that the defense of a for-
eign judgment does not unreasonably burden the federal
courts.

Subsection (d) provides two occasions for the exercise
of the district court’s remand authority. Under paragraph
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(1), the district court may, prior to making the determination
on recognition of the foreign judgment, remand any claim
to which the defense of a foreign judgment does not apply.
Under paragraph (ii), the district court, may, after making
the determination on recognition of the foreign judgment,
remand part or all of the action to the state court from
which it was removed. The discretion called for by the dis-
trict court in the exercise of its remand authority is slightly
different under paragraphs (i) and (ii). Under paragraph (i),
the district court may choose to remand those claims to
which the foreign-judgment defense does not apply if they
are not closely related to the claims to which the foreign-
judgment defense does apply. There may be little judicial
efficiency in hearing the entire case merely because an issue
of recognition of a foreign judgment forms a limited aspect
of the case.

Under paragraph (ii), the court may remand the action
after it has made a determination concerning entitlement of
the foreign judgment to recognition. In some instances, that
determination will not fully dispose of the action, and there-
fore paragraph (ii) provides an opportunity for the district
court to determine at that stage whether the court should
retain the entire case. In determining whether to remand all
or part of the action, the district court should take into
account the impact of the determination on the issue of
recognition, the fairness to the parties, and overall judicial
efficiency. If the district court has determined that the for-
eign judgment is not entitled to recognition, remand would
be appropriate unless outweighed by concerns of judicial
efficiency in light of the prior federal proceedings and the
possibility of an immediate appeal on the issue of recogni-
tion. See Comment e.

e. Appellate review of recognition issue if remand is
ordered. The Act adopts the general federal practice that an
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order remanding a case to the state court from which it was
removed is not reviewable by appeal or otherwise. See 28
US.C. § 1447(d). However, under this Act, if a case is
remanded pursuant to subsection (d)(ii) after determina-
tion of the issue of recognition by the district court, a provi-
sion for federal appellate review of that determination is
necessary. Accordingly, subsection (d)(iii) authorizes an
appeal of that issue as a final order if the case is remanded
to the state court. If the federal court exercises its discretion
to keep the case under subsection (d)(ii), review of the issue
of recognition follows in the normal course after a final
judgment.

REPORTERS’ NOTE

Authorization for the removal of the entire action from state to
federal court on the basis of an issue of federal law is not unique to this
Act. For example, under 28 US.C. § 1441(d), when a civil action is
brought in a state court against a foreign state, the foreign state is
authorized to remove the entire case to federal court. Similarly, 28
US.C. § 1441(c) authorizes removal of an entire case whenever a “sep-
arate and independent claim” arising under federal law is joined with
nonremovable claims. Section 1441(d) has no provision for remand, and
thus the entire case will stay in federal court if it has been properly
removed. On the other hand, § 1441(c) provides that in a case removed
under that section, the district court may determine all issues in the case,
or, in its discretion, remand all matters in which state law predominates.

Sections 8(b) and 8(c) of this Act provide for removal on the basis
of a claim or defense involving recognition or enforcement of a foreign-
country judgment. When the issue is one of a federal defense under sub-
section (c), the Act gives the district court discretion to remand aspects
of the case that do not involve the foreign-judgment defense. See sub-
section (d)(i). Moreover, if the case is not fully disposed of by the dis-
trict court’s determination of the issue of recognition of the foreign
judgment, the Act gives the district court another opportunity to
remand the case.
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§ 9. Means of Enforcement of Foreign Judgments

(a) (i) Any foreign judgment entitled to recog-
nition and enforcement under this Act may be
enforced by means of a civil action, as provided
in this section.

(ii) A foreign judgment for a sum of money
only, entitled to enforcement under this Act,
other than a judgment rendered by default or a
judgment subject to appeal, may also be
enforced by registration, as provided in § 10.

(b) An action to recognize or enforce a judg-
ment under this Act may be brought in the appro-
priate state or federal court

(i) where the judgment debtor is subject to
personal jurisdiction; or

(ii) where assets belonging to the judgment
debtor are situated.

() Process in such actions may be served upon
the judgment debtor in accordance with applica-
ble state or federal law, including treaties to which
the United States is a party.

(d) (i) When a judgment creditor brings more
than one action to enforce a foreign judgment
in the United States and the judgment debtor
raises defenses under the Act, at least one such
action shall be brought in the state or federal
court for the place where the judgment debtor
is domiciled or has its principal establishment
in the United States, or where the judgment
debtor’s principal assets in the United States
are situated.
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(ii) If pursuant to paragraph (i) the judg-
ment creditor brings an action where the judg-
ment debtor is domiciled or has its principal
establishment, that action shall be the “main
enforcement action.” If the judgment creditor
has not brought an action in such place or there
is no such place, the action brought at the place
of the judgment debtor’s principal assets in the
United States shall be the “main enforcement
action,” and the court at such place shall be the
‘“main enforcement court.”

(ili) A judgment creditor bringing more
than one action pursuant to this section shall
inform each court in the United States where
such action is brought of all other proceedings
relating to the same judgment of which it has
knowledge, and shall supplement such infor-
mation as appropriate.

(iv) All issues concerning the recognition of
a foreign judgment under the Act shall be de-
cided by the main enforcement court, and pro-
ceedings relating to the issue of recognition
shall be stayed in all other courts in the United
States where an action to enforce the judgment
may be pending. The decision on recognition
shall be binding on all such courts or any other
court in the United States where enforcement
may thereafter be sought.

(e) The court may, in appropriate circum-
stances, require the person resisting enforcement
to post security.
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Comment:

a. Two means of enforcing foreign judgments. The Act
provides two means for enforcing foreign judgments enti-
tled to recognition, both analogous to the means of enforc-
ing sister-state and federal judgments in the United States.
An ordinary civil action may be brought pursuant to this
section to enforce any kind of foreign judgment, not only
judgments for the payment of money, but also injunctions
(to the extent they are enforceable, see §§ 2(b) and 12), judi-
cial declarations, and orders to return property or to per-
form some other act, and irrespective of whether the judg-
ment sought to be enforced was rendered after contest or
upon default (see § 3(b)), [and irrespective of the state of
origin of the judgment.] For foreign judgments for payment
of a sum of money only rendered after participation by the
judgment debtor [by the court of a state that has entered
into an agreement with the United States for reciprocal
recognition of judgments in accordance with § 7(e)], § 10
provides an alternative and simpler procedure, whereby the
foreign judgment may be registered in a U.S. district court
and (unless the registration is set aside) converted into a
judgment of the district court.

b. Territorial jurisdiction. Subsection (b) defines the
territorial jurisdiction for an enforcement action in both
state and federal courts. An action pursuant to this section
requires either personal jurisdiction over the judgment
debtor or jurisdiction over the assets of the debtor. The Act
does not limit jurisdiction to enforce a foreign judgment to
a court at the defendant’s domicile, but provides that the
judgment creditor may pursue the effort to enforce the
judgment in any state or federal court where the judgment
debtor is subject to jurisdiction, or where assets of the judg-
ment debtor are situated.
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The forum for an enforcement action on the basis of
presence of assets of the judgment debtor is a traditional
basis for jurisdiction to enforce. The Supreme Court in
Shaffer v. Heitner, 433 U.S. 186, 210 n.36 (1977), expressly
approved jurisdiction to enforce a judgment on this basis.
As the Court wrote:

Once it has been determined by a court of
competent jurisdiction that the defendant is a
debtor of the plaintiff, there would seem to be no
unfairness in allowing an action to realize on that
debt in a State where the defendant has property,
whether or not that State would have jurisdiction
to determine the existence of the debt as an origi-
nal matter.

Venue for actions under this section will follow the
normal rules in the respective state or federal system.

c. Service of process. Subsection (c) adopts existing
rules for service of process in the respective state or federal
courts. If service is to be made outside the United States,
international conventions, such as the Hague Convention
on the Service Abroad of Judicial and Extrajudicial
Documents, may be applicable.

d. Multiple actions. A judgment creditor seeking assets
against which to enforce a judgment may well attempt to
file in more than one jurisdiction in order to satisfy the full
amount of the debt outstanding. To avoid multiple adjudi-
cation concerning entitlement to recognition of a foreign
judgment under the Act, subsection (d) provides that only
one court shall make the relevant determination.

Entitlement to recognition and enforcement of a for-
eign judgment is a matter of national law, and a decision on
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recognition under this Act in one court is binding on all
other courts in the United States. The purpose of subsection
(d) is to offer the judgment creditor a choice as to where the
issue is to be heard, but to provide a limit on forum shop-
ping. To that end, when multiple actions are brought and
defenses are raised, subsection (d)(i) requires that one of the
actions shall be brought in one of three designated fora.
Subsection (d)(ii) provides an order of preference: If the
creditor brings an action to enforce the judgment in the
place where the judgment debtor is domiciled or has its prin-
cipal establishment in the United States, the action there
brought shall be the main enforcement action, and the issue
of recognition under the Act shall be determined in that
action. If the judgment creditor does not bring an action in
the place where the judgment debtor is domiciled or has its
principal establishment in the United States or the judgment
debtor has no domicile or principal establishment in the
United States, the action brought at the place where the
judgment debtor has its principal assets in the United States
shall be the main enforcement action, and the issue of recog-
nition under the Act shall be determined in that action.

e. Stays in actions other than the main enforcement
action. In order to effectuate a single determination on
recognition under the Act, subsection (d)(iii) requires the
judgment creditor bringing more than one action to inform
each court in the United States of all other proceedings
relating to the judgment. Subsection (d)(iv) provides that all
courts except the main enforcement court shall stay pro-
ceedings relating to the issue of recognition. Nothing in this
section prevents a court in which assets have been attached
or garnished from determining issues relating to such mat-
ters as the propriety of the attachment or garnishment,
exemptions of property from attachment or garnishment, or
the title to such assets.
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f. Summary proceedings. As this section (in contrast to
§ 10) applies to actions in both state and federal courts, it
does not contain specific provisions concerning summary
proceedings. Where summary proceedings are authorized,
see, e.g., New York C.PL.R. § 3213, the expectation is that
an action for enforcement of a foreign judgment for a sum
of money or, for instance, for return of property, would be
initiated by a notice of motion for summary judgment in
lieu of a complaint, accompanied by an authenticated copy
of the foreign judgment, a certified translation of the judg-
ment as appropriate, and an affidavit that the judgment had
not been satisfied. If the judgment debtor opposes summa-
ry judgment and the motion is denied, the moving and
answering papers would be deemed the complaint and
answer, and the action to enforce the judgment would pro-
ceed as an ordinary civil action. In a federal district court or
in state courts following the federal model, the action would
be commenced by filing a complaint with the court, but a
motion for summary judgment accompanied by the same
documents as above could be made 20 days after com-
mencement of the action. See Fed. R. Civ. P. Rule 56(a).

REPORTERS’ NOTES

1. Jurisdictional basis for recognition/enforcement proceedings. A
number of decisions have confirmed the statement in Comment b that
the presence of assets of the judgment debtor in a state where recogni-
tion or enforcement of a foreign judgment is sought provides a suffi-
cient jurisdictional basis for such an action. See Lenchyshyn v. Pelko
Electric, Inc., 281 A.D.2d 42, 723 N.Y.S.2d 285 (4th Dept. 2001); Pure
Fishing, Inc. v. Silver Star Co. Ltd., 202 E. Supp. 905 (N.D. Ia. 2002);
Electrolines v. Prudential Assurance Company, Inc., 2003 WL 23016546
(Mich. App. 2003). These decisions make applicable to the recognition
and enforcement of foreign-country judgments the principle laid down
in Shaffer v. Heitner, 433 U.S. 186 (1977), that the presence of assets
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without regard to any relationship of the assets to the claim is a proper
basis for an action to enforce a sister-state judgment.

Several US. court-of-appeals cases have raised the question
whether the presence of assets in a state is a sufficient jurisdictional
basis on which to bring an action to confirm and enforce an arbitral
award. In Base Metal Trading, Ltd. v. OJSC “Novokuznetsky Aluminum
Factor,” 283 F.3d 208 (4th Cir., cert. denied, 537 U.S. 822 (2002)), the
Court of Appeals for the Fourth Circuit held that attachment of the
defendant’s assets was an insufficient basis to confirm and enforce an
arbitration award, and that personal jurisdiction over the judgment
debtor was necessary. In Glencore Grain Rotterdam B.V. v. Shivnath
Rai Harnarain Co., 284 F3d 1114 (9th Cir. 2002), the Court of Appeals
for the Ninth Circuit indicated that it believed that property would suf-
fice as a basis for confirmation of an award, but that no property of the
defendant in the forum state had been identified. The court there also
looked to see whether personal jurisdiction over the defendant could be
established in the forum state but found that the activities of the defen-
dant were insufficient to establish either general or specific jurisdiction.
The decision of the Fourth Circuit in the Base Metal Trading decision
appears to be an anomaly even in the arbitration context, and no court
has held that property is not a proper jurisdictional basis on which to
bring an action to recognize or enforce a foreign judgment.

2. Nexus with enforcing state required for recognition or enforce-
ment. Section 9(b) of the Act requires that an action to enforce or rec-
ognize a foreign judgment be brought in a state where (i) the judgment
debtor is subject to personal jurisdiction or (ii) where the judgment
debtor has assets. (The operative venue rules in the respective federal
and state systems will dictate the appropriate state or federal court.) If
neither (i) nor (ii) is satisfied, an action to recognize or enforce is not
permitted under the Act.

A recent New York decision, Lenchyshyn v. Pelko Electric, Inc.,
281 A.D.2d 42, 50,723 N.Y.S.2d 285, 291 (4th Dep’t 2001), wrote in dic-
tum that even if the defendants did not presently have assets in New
York, plaintiffs “should be granted recognition of the foreign country
money judgment [pursuant to New York’s version of the Uniform
Act],” and “thereby should have the opportunity to pursue all such
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enforcement steps in futuro, whenever it might appear that defendants
are maintaining assets in New York. . ..” The Act rejects this view and
requires that the judgment debtor have a jurisdictional nexus with the
forum state in order for the judgment creditor to bring an action to rec-
ognize or enforce the judgment there. In Electrolines, Inc. v. Prudential
Assurance Co., Ltd., 2003 WL 23016546 (Dec. 23, 2003), the Michigan
Court of Appeals understood that the rule is the one adopted here:

We have not found any authorities indicating that the
foundational requirement of demonstrating a trial court’s
jurisdiction over a person or property is inapplicable in en-
forcement proceedings. To the contrary, the pertinent Re-
statement provides that “enforcement of a debt arising out of
a foreign judgment must be initiated by civil action, and the
judgment creditor must establish a basis for the exercise of
jurisdiction by the enforcing court over the judgment debtor
or his property” [citing Restatement Third, The Foreign
Relations Law of the United States § 481, Comment g].

3. Effect of determination on other courts in the United States. A
related question is the effect to be given by a court in the United States
to a determination by a different court in the United States as to
whether a foreign judgment is to be recognized. Under existing law and
in the absence of a federal statute, it is possible that a judgment would
have effect “only to the extent of the assets that exist in the jurisdiction.”
Such a rule has been applied in the context of confirmation and enforce-
ment of an arbitral award. In CME Media Enterprises B.V. v. Zelezny,
2001 WL 1035138 (S.D.N.Y. 2001), the plaintiff obtained an arbitral
award against the defendant for $23.35 million. The debtor had a bank
account in New York, but at the time an order attaching the assets was
made the account contained only five cents. The district court held that
it had quasi in rem jurisdiction to confirm and enforce the award, but
that it could confirm the award “only to the extent there exist assets in
this jurisdiction, because the effect of a quasi in rem case is limited to
the property that supports jurisdiction.”

This Act, in establishing a uniform national standard to be applied
to the issue of recognition, ensures that only a single determination on
the recognition question is necessary. This section allows the judgment
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creditor to bring an action where the debtor is subject to personal juris-
diction or where assets are situated; if the judgment creditor brings mul-
tiple actions, subsection (d) identifies the appropriate place to bring the
action. When an appropriate court decides the issue of recognition, that
determination is binding on all other courts in the United States.

§ 10. Registration of Foreign Money Judgments in Federal
Courts

(a) Except as provided hereafter, a foreign
judgment [issued by the court of a state that has
entered into an agreement with the United States
for reciprocal recognition of judgments in accor-
dance with § 7(e) of this Act] may be registered in
accordance with this section in any United States
court for a district in which the debtor has prop-
erty. A judgment so registered shall have the same
effect as a judgment of a United States court, and
may be enforced in like manner, subject, however,
to the defenses to enforcement of foreign judg-
ments provided for in this A ct. This section autho-
rizes registration only of judgments for a sum of
money, and does not authorize registration of
judgments rendered by confession or default of
appearance or upon failure to defend on the mer-
its, or of judgment subject to appeal. [ A judgment
not eligible for registration under this section may
not be registered in a state court.]

(b) A judgment creditor seeking to register a
foreign judgment shall file with the clerk of the
registering court (i) a certified copy of the judg-
ment, together with a certified translation into
English where necessarys; [ (ii) a statement setting
forth the agreement between the state of origin of
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the judgment and the United States in accor-
dance with § 7(e)]; and (iii) an affidavit pursuant
to subsection (c).

An application for registration under this sec-
tion does not expose the judgment creditor to
jurisdiction of the registering court.

(¢) The affidavit called for in subsection (b)
shall set forth (i) grounds for the belief that the
judgment debtor has property in the district
where the federal court is located; (ii) that the
judgment was not rendered in default of appear-
ance or because of failure to defend on the mer-
its; (iii) that all appeals from the judgment have
been exhausted or the time for appeal has ex-
pired; (iv) that the judgment has not been satis-
fied; (v) that the judgment debtor has insufficient
assets in the state of origin of the judgment to sat-
isfy the judgment, or that the judgment debtor
has taken steps to conceal assets in the state of
origin. The affidavit shall also identify any other
court in the United States in which registration or
enforcement has been sought. The judgment
creditor is under a duty to supplement or correct
the affidavit in order to keep the required infor-
mation current.

(d) Upon receipt of the application for regis-
tration and supporting documents, the clerk of
the court shall register the foreign judgment on
the judgment docket in the same manner as a
judgment of the court in which it is registered. A
judgment so registered shall have the same effect
as a judgment of the registering court, including
creation of a lien in accordance with state law.
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(e) The clerk of the registering court shall
promptly notify the judgment debtor of the regis-
tration of the judgment.

If the judgment debtor has a registered agent
in the United States, notice of the registration
shall be given to such agent; if the judgment debt-
or is a corporation with a branch office or other
establishment in the United States, notice shall be
given to a managing agent or other responsible
person at any such branch or establishment; in
other cases, notice shall be given at the last known
address or addresses of the judgment debtor, as
well as at other addresses of the debtor over the
preceding five years known to the creditor, in the
United States and elsewhere. The judgment cred-
itor, upon certification under oath, shall furnish to
the clerk a list of the addresses required by this
section, and shall advance the costs of the notice.

The notice shall advise the judgment debtor
that a writ of execution may be issued 60 days
from the date of registration, unless within that
time the judgment debtor files with the clerk a
motion addressed to the court to vacate the judg-
ment or the registration.

(H) A motion to vacate the registration shall be
filed within 60 days from the date of registration,
with a copy to the judgment creditor. Unless the
court orders otherwise, any lien or other security
entered pursuant to subsection (d) shall remain in
effect, but may not be enforced before the motion
to vacate is decided. Notice that a motion to
vacate the registration has been filed shall be
given by the clerk of the district court where the
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motion is pending to all other courts in the United
States in which registration or has been sought,
and no execution shall issue in any court while the
motion to vacate is pending. The court may, in
appropriate cases, require security to be furnished
by the person seeking enforcement.

A motion to vacate does not have the effect of
subjecting the judgment debtor to personal juris-
diction of the registering court.

(g) When a motion to vacate registration un-
der this section raises a genuine issue with respect
to recognition of the foreign judgment under the
Act, the court shall vacate the registration and
treat the matter as if it had been brought under
§ 9. In such case, the court may, if appropriate,
continue any lien that may be in effect or may
order the judgment debtor to give security under
such conditions as may be necessary.

(h) In the case of multiple registrations under
this Act, each federal court to which a motion to
vacate is addressed shall decide issues focused on
the property alleged to be situated within the dis-
trict; for issues concerning recognition under the
Act, the proceeding called for by subsection (g)
shall be held in the court for the district where the
judgment debtor is domiciled or has its principal
establishment in the United States if the judgment
debtor has property in that district and an appli-
cation for registration has been filed there. If these
conditions are not met, the proceeding called for
by subsection (g) shall be held in the registering
court where the greatest value of the judgment
debtor’s assets is situated. If the judgment creditor
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brings both an action under § 9 and applies for
registration under this section, the proceeding
called for by subsection (g) shall be held in the
main enforcement court defined in § 9.

(i) Registrations entered pursuant to subsec-
tion (d) shall remain in effect pending decision on
the motion to vacate, but no writ of execution may
be issued while the motion is pending, and no
other court shall hear or determine the issue of
recognition. If the motion to vacate is granted, all
courts before which registration or enforcement
has been sought shall be notified, and all liens
entered pursuant to subsection (d) shall be dis-
charged, unless the ruling is appealed and a stay is
issued, subject in appropriate cases to security fur-
nished by the person seeking enforcement.

Comment:

a. Rationale for registration under the Act. Registration
of a foreign judgment pursuant to this Act is modeled on
the procedure provided for registration in federal courts of
judgments of other federal courts pursuant to 28 U.S.C.
§ 1963 and for registration of judgments of state and feder-
al courts in state courts pursuant to the Uniform En-
forcement of Foreign Judgments Act (1964) adopted by all
but four states of the United States. Like the procedure pur-
suant to these statutes, registration authorized by the pres-
ent Act is an alternative to bringing an action on a judg-
ment, designed to speed the process of collection. [The
procedure is made available only with respect to judgments
issued by courts of states that have entered into an agree-
ment with the United States for reciprocal recognition of
judgments in accordance with § 7(e) of this Act. The avail-
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ability of registration under this section may serve as an
incentive to foreign states to enter into such an agreement.
Moreover, the existence of such an agreement will ordinar-
ily satisfy the requirements of reciprocity under § 7, thus
reducing the number of possible defenses to recognition.]
[In order to preserve uniformity under the Act, the practice
of some states in registering foreign-country judgments is
limited to judgments meeting the criteria of this section. See
Reporters’ Note 2.]

b. Nature of proceeding. Registration does not depend
on personal jurisdiction of the registering court over the
judgment debtor, but is available upon a sworn statement
that the judgment debtor holds assets subject to the juris-
diction of the registering court. Registration may be initiat-
ed by the judgment creditor ex parte, and if the application
is in order, it may be carried out by the clerk of court, fol-
lowed by notice to the judgment debtor. If the judgment
debtor challenges the registration, the challenge is heard
before the judge, and execution of the judgment is stayed.
In contrast to judgments of courts in the United States enti-
tled to full faith and credit, in which only the jurisdiction of
the rendering court may form the basis of challenge to reg-
istration, a challenge pursuant to subsection (f) of the pres-
ent Act may raise all of the defenses to recognition and
enforcement provided in this Act. In order not to give the
judgment creditor unfair advantage in tying up the debtor’s
assets on the basis of a judgment vulnerable to these defens-
es, subsection (f) authorizes the court, in its discretion, to
require the judgment creditor to give security for payment
of costs and damages in case the judgment is held not to be
entitled to enforcement or the lien is discharged for other
reasons. If security is ordered pursuant to this section, Fed.
R. Civ. P. Rule 65.1 will be applicable.

113

o



IJ&J-TD2 4/13/04 10:51 AM Page 114$

§ 10 International Jurisdiction and Judgments

c¢. Exclusions from registration procedure

(1) Money judgments only. Registration of foreign
judgments pursuant to this section is limited to money judg-
ments. While the Act authorizes recognition of injunctions
and declaratory judgments in certain circumstances, see
§8 2(b), 12, and 13, such measures call for discretion on the
part of the court where recognition or enforcement is
sought, and thus are not appropriate for registration.

(2) Default judgments. Registration of foreign judg-
ments pursuant to this section is not available for judgments
rendered by default, or upon confession, though an action
to recognize and enforce such judgments may be brought
under § 9. The rationale for registration is that one court has
heard both sides and made a final determination, and that
all that remains is collection of the sum awarded to the pre-
vailing party. Default judgments and judgments upon con-
fession do not meet this standard. If a defendant has en-
tered an appearance in the foreign court but has not
participated (or was not permitted to participate) further in
the action, or if the defendant appeared in the foreign court
to challenge jurisdiction and, having lost the challenge, did
not enter a defense on the merits, a resulting judgment
against the defendant, whether or not regarded as a default
judgment in other contexts, does not seem suitable for the
registration procedure. Accordingly, the Act excludes such
judgments from the registration procedure, while preserv-
ing the opportunity to seek enforcement by means of an
ordinary civil action pursuant to § 9.

(3) Judgments subject to appeal. While an action to
enforce a judgment may be brought pursuant to § 9 if it is
final and enforceable in the state of origin even if it is sub-
ject to appeal, see § 1(b), registration is not appropriate in
those circumstances. Thus, the 1988 amendment to 28 U.S.C.

114

o



IJ&J-TD2 4/13/04 10:51 AM Page 115$

Act with Commentary § 10

§ 1963 authorizing the rendering court to order registration
of judgments of federal courts even when an appeal is pend-
ing, see, e.g., Associated Business Telephone Systems Corp.
v. Greater Capital Corp., 128 ER.D. 63 (D. N.J. 1989), is not
appropriate with respect to foreign-country judgments.

d. Effect of registration. The effect of registration of a
judgment in a federal district court depends on the law of
the state in which the district court is located. See 28 U.S.C.
§ 1962. Generally, the effect of registration of a judgment is
to place a lien on the property of the judgment debtor locat-
ed in that state. Under the law of some states, the lien
attaches only to real property, and different states have dif-
ferent provisions regarding exemptions from execution for
certain types of property, such as homesteads, and different
procedures for levying on different types of property, such
as bank accounts, shares of stock, real estate, and personal
property. See James J. Brown, Judgment Enforcement
§ 5.05[A]-[G] (2d ed. 1999 & Supp.). This Act authorizes
registration even if state law makes no provision for regis-
tration of foreign-country judgments, but it does not under-
take to impose a federal standard with respect to the scope
of a lien or local provisions for docketing and priorities
among creditors.

Once the period for challenging the registration has
expired, the judgment creditor may obtain a writ of execu-
tion from the registering court and deliver it to the local
marshal for execution in accordance with Fed. R. Civ. P.
Rule 69(a) and the local procedure incorporated therein.
See 12 Wright and Miller, Federal Practice, §§ 3011-3014
(1973 & 2002 Supp.); 13 Moore’s Federal Practice, § 69.03
(3d ed. 2002 Supp.).

e. Required nexus of the registering court. Under this sec-
tion, as under the federal and state registration statutes appli-
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cable to judgments of courts in the United States, registration
of a foreign judgment does not require personal jurisdiction
over the judgment debtor, the assumption being that juris-
diction over the judgment debtor has been properly asserted
in the underlying action leading to the judgment. However,
use of the registration procedure for foreign-country judg-
ments is properly limited to situations where the judgment
debtor has property subject to the jurisdiction of the register-
ing court against which the judgment may be enforced.
Compare § 9, Comment b, and Reporters’ Note. If the judg-
ment debtor shows that the property designated in the appli-
cation for registration is not situated in the state where the
court is located or is not his property, the registration will be
vacated.

f- Challenge to registration. A motion may be made to
vacate registration of a foreign judgment on the basis that
the judgment debtor has no property under the jurisdiction
of the registering court available for execution, or on the
basis that the affidavit submitted by the judgment creditor
is otherwise erroneous, for instance that the judgment has
been satisfied, that the judgment has been overturned on
appeal, or that an appeal is pending in the state of origin. A
motion to vacate the registration may also be made on the
basis that the foreign judgment is not entitled to recognition
or enforcement on the ground of any of the defenses set out
in this Act. See Comment g. Unless the court orders other-
wise, the lien effected upon registration and docketing of
the judgment remains in effect, but execution and registra-
tion in other courts is stayed. Except for the defense of lack
of reciprocity, § 7, and challenge to validity of a forum-selec-
tion clause, § 5(c), the burden of proof with regard to any of
the defenses raised rests with the judgment debtor.

To the extent possible, a challenge to registration under
this section is to be heard on an expedited basis.
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g. Determination of defenses to registration. If a motion
to vacate registration of a foreign judgment under this sec-
tion raises a genuine issue of a defense to enforcement
under the Act, for instance by a challenge to the jurisdiction
of the rendering court or an assertion that the claim or the
judgment is repugnant to the public policy of the United
States, the challenge needs to be decided by a court, and the
registration procedure is no longer appropriate. Accord-
ingly, subsection (g) provides that the court shall vacate the
registration and treat the matter as if it had been brought
under § 9. However, in appropriate cases, the court may
continue the lien or require other security pending decision
on the defenses raised.

h. Multiple registration. Because the judgment debtor
may have assets in several locations, the judgment creditor
may seek to register the judgment in more than one district
in order to satisfy the full amount of the debt outstanding;
correspondingly, the judgment debtor may file a motion to
vacate pursuant to subsection (f) in more than one district.
Subsection (h) provides that the issues raised by a motion to
vacate shall be heard by only one court and the decision of
that court shall be binding on all other courts. Compare
Comment d to § 9. Subsection (h) also establishes a system
of preferences for determining where issues of recognition
shall be determined. As under § 9, nothing in this section
prevents a court in a district in which assets have been sub-
jected to a lien or comparable process from determining
issues relating to such matters as the propriety of the lien,
exemptions of property from execution, or the title to such
assets.

i. Limitations on the procedure for registration. An
application for registration under this section does not
expose the applicant (i.e., the judgment creditor) to juris-
diction of the registering court. See subsection (b). Cor-
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respondingly, the judgment debtor, if not otherwise subject
to personal jurisdiction of the registering court, does not
submit to the court’s jurisdiction by moving to vacate the
registration. See subsection (f). However, once a motion to
vacate is filed and the case proceeds as under § 9, see
§ 10(g), the judgment creditor may be subject to jurisdiction
on a counterclaim asserted by the judgment debtor.

REPORTERS’ NOTES

1. Registration in U.S. courts. As stated in subsection (a), a foreign
judgment registered in accordance with this section has the same effect
as a judgment of a U.S. court. Accordingly, once the judgment has been
registered and the time for challenge to registration has expired or a
motion to vacate the registration has been rejected, the judgment may
be registered in any other U.S. district court in accordance with 28
U.S.C. § 1963. A judgment so registered is no longer considered as a for-
eign judgment.

2. Registration and state courts. In contrast to § 8, which provides
for jurisdiction in both state and federal courts over actions to enforce
foreign judgments in accordance with § 9, this section provides for reg-
istration of foreign judgments in federal courts only. Under existing law,
a small number of states have provided for registration of foreign-coun-
try judgments pursuant to their construction of the Uniform
Enforcement of Judgments Act (1964) (the Enforcement Act), or under
special procedures incorporated into their version of the Uniform
Foreign Money-Judgments Recognition Act (the Recognition Act). For
example, Florida and Hawaii have included filing/registration proce-
dures in their versions of the Recognition Act; other states have applied
their versions of the Enforcement Act to foreign-country judgments.
The majority of states treat the Enforcement Act as applicable only to
sister-state and not to foreign-country judgments.

The effect of the Enforcement Act with respect to foreign-coun-
try judgments is different in different states. In most states, the filing/reg-
istration procedure is available only after the judgment has been recog-
nized through the procedures of the Recognition Act, on the ground
that a “more formal and complex procedure ... may be necessary in
order to allow the judgment debtor to contest whether the mandatory
or discretionary conditions [for recognition of foreign-country judg-
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ments] are met.” See Lenchyshyn v. Pelko Electric, Inc., 281 A.D.2d 42,
49,723 N.Y.S.2d 285,290 (App. Div. 4th Dept.2001). In at least one state,
Illinois, enforcement of a foreign-country judgment can be achieved in
a single procedural step through registration pursuant to the
Enforcement Act. See Society of Lloyd’s v. Ashenden, 233 F.3d 473, 481-
482 (7th Cir. 2000). The Court of Appeals explained that Illinois law
authorizes a request to the clerk to issue “citations,” and that under the
Enforcement Act the clerk does not inquire into the enforceability of
the judgment. A later state-court decision appears to contradict that
view, stating that under Illinois law recognition of a foreign judgment by
a court is required before it can be enforced. Bianchi v. Savino De Bene
International Freight Forwarders, Inc., 329 Ill. App. 3d 908, 770 N.E.2d
684 (2003).

§ 11. Declination of Jurisdiction When Prior Action Is
Pending

(a) Except as provided in subsection (b),
when an action is brought in a court in the United
States and it is shown that a proceeding including
the same parties and the same subject matter has
previously been brought and is pending in the
courts of a foreign country, the court in the
United States shall stay, or when appropriate, dis-
miss the action, if:

(i) the foreign court has jurisdiction on a
basis not unacceptable under § 6; and

(ii) the foreign court is likely to render a
timely judgment entitled to recognition under
this Act.

(b) A court in the United States may decline
to stay or dismiss the action under subsection (a)
if the party bringing the action shows

(i) that the jurisdiction of the foreign court
was invoked with a view to frustrating the
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exercise of jurisdiction of the court in the
United States, when that court would be the
more appropriate forum;

(ii) that the proceedings in the first court
are vexatious or frivolous; or

(ili) that there are other persuasive rea-
sons for accepting the costs of parallel litiga-
tion.

Comment:

a. Parallel litigation and recognition of judgments.
Declination of jurisdiction — whether via lis pendens or via
forum non conveniens — is closely related to recognition
and enforcement of foreign judgments. Both declination of
jurisdiction and recognition of judgments depend on the
conclusion that the exercise of jurisdiction by the foreign
court is founded on an acceptable basis. Moreover, parallel
litigation in different fora inevitably leads to the danger of
inconsistent judgments. This Act offers a comprehensive
solution to the problems of parallel litigation by including a
direct lis pendens rule when proceedings are pending both
in a court in the United States and in a foreign court.

b. Declining jurisdiction on the basis of a prior pending
proceeding. Subsection (a) adopts a basic rule of lis pendens,
and sets out the conditions for determining when an action
in a court in the United States should be stayed in the con-
text of parallel proceedings in a foreign court. Subsection
(b) provides criteria for the court to decline to stay or dis-
miss the action. Correspondingly, § 5(b)(iii) and (iv) adopt
similar criteria to permit nonrecognition or nonenforce-
ment of a foreign judgment when proceedings concerned
with the same matter have been or may be brought in a
court in the United States.
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c. Criteria for implementing lis pendens. The starting
point for the Act is a first-in-time rule. When a prior pro-
ceeding is pending in a foreign court, the Act establishes a
presumption that the court in which a second proceeding
has been commenced should stay the proceedings, if a judg-
ment rendered by the court in the first proceeding would be
entitled to recognition. But no stay is called for under this
section if a judgment in the foreign proceeding would be
based on jurisdiction unacceptable under § 6, or if any of the
defenses to recognition listed in § 5 and § 7 would be appli-
cable. For example, a stay on the basis of lis pendens should
not be granted if the foreign court does not function under
a system of fair procedures, if the defendant in the foreign
action has not received adequate notice of the proceeding,
if the foreign court exercised jurisdiction in contravention
of a forum-selection clause pointing elsewhere, or if the
judgment to be expected in the foreign forum would not
meet the reciprocity requirement. Also, a stay should not
ordinarily be granted by the court in the United States in
deference to a foreign proceeding seeking an anti-suit
injunction.

REPORTERS’ NOTES

1. Lis pendens in international litigation. The incorporation of a lis
pendens principle in the Act is designed to bring coherence to an oth-
erwise confused state of law. There is no general rule in the United
States concerning lis pendens, either in domestic or in international liti-
gation. See James George, “Parallel Litigation,” 51 Baylor L. Rev. 769
(1999); Stephen B. Burbank, “Jurisdictional Equilibration, the Proposed
Hague Convention and Progress in National Law,” 49 Am. J. Comp.
Law 203 (2001). With respect to foreign litigation, some courts in the
United States have stayed an action when a prior action was pending
abroad, referring to this conduct as “international abstention.” See
Posner v. Essex Insurance Company, Ltd., 178 F.3d 1209, 1222 (11th Cir.
1999). In Posner, the Court of Appeals concluded that a stay of federal-
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court proceedings was appropriate where a prior action with signifi-
cantly common issues and parties had been filed in Bermuda almost a
year prior to the action in the United States, and where the Bermuda
court was competent to hear the claims and would use fair and just pro-
ceedings to decide the case. See also Turner Entertainment Co. v.
Degeto Film GmbH, 25 F3d 1512 (11th Cir. 1994). Other courts have
allowed parallel proceedings to continue both in an American and in a
foreign court. See, e.g., AAR International, Inc. v. Nimelias Enterprises
S.A., 250 F3d 510 (7th Cir. 2001); Neuchatel Swiss General Ins. v.
Lufthansa Airlines, 925 F2d 1193 (9th Cir. 1991). This Act adopts the
position that parallel litigation is generally undesirable, and that prop-
erly implemented, the doctrine of lis pendens promotes both justice and
efficient use of judicial resources.

2. Discretion in exercise of lis pendens authority. Section 11 of the
Act is similar to the first-in-time rule under the Brussels and Lugano
Conventions and the successor EU Regulation. But in contrast to the
mandatory provision under those conventions, which function within a
closed system in which participating states have agreed upon the juris-
dictional regime to ensure the appropriate relationship between the
forum and the parties, the Act requires the court in the United States
faced with a lis pendens motion to consider the regime under which the
foreign action is proceeding. As Professor Burbank has written,
“Assuming . ... that some rule of deference is appropriate, the existence
of litigation in different countries that may follow different procedural
rules and reflect different legal traditions counsels caution or modesty
in giving content to the concept of parallel litigation.” Stephen B.
Burbank, “Jurisdictional Equilibration, the Proposed Hague
Convention and Progress in National Law,” 49 Am. J. Comp. Law 203,
233 (2001).

Subsection (b) identifies three situations in which a court in the
United States that is second-seised may refuse to stay its proceedings:
(1) if the first action was brought to preempt the jurisdiction of the “nor-
mal” forum, for instance by seeking a declaration of nonliability, (ii) if
the first action was a vexatious or frivolous proceeding, and (iii) if the
party resisting the stay can show that there are persuasive reasons for
the action to proceed in the U.S. court, even if it proceeds in the foreign
court as well.
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The departures in the Act from a strict first-in-time rule are influ-
enced by the Leuven/London “Principles on Declining and Referring
Jurisdiction in Civil and Commercial Matters,” issued by the
International Law Association Committee on International Civil and
Commercial Litigation. But while the Leuven/London Principles pro-
pose a regime for determining the priority of competing actions within
an international system, the Act is directed to a single judicial system —
courts in the United States. The Act excludes any obligation to stay an
action when prospective defendants seek to frustrate or preempt litiga-
tion more appropriately heard in the United States.

3. Lis pendens and the principle of the most appropriate forum. The
reference to “other persuasive reasons” in subsection (b)(iii) applies the
principle of looking for the most appropriate forum in the lis pendens
context. Because of the substantial differences in the procedures and
available remedies between litigation in the United States and in other
countries, a strict lis pendens rule could work substantial hardship for
parties seeking to litigate in a U.S. forum. Cf,, e.g., Parex Bank v. Russian
Savings Bank, 116 F. Supp. 2d 415 (S.D.N.Y. 2000), in which the court
refused to dismiss on forum non conveniens grounds an action by a
Latvian bank against a Russian bank on the basis that Russian courts
would not provide any avenue of relief for plaintiff’s claims.

Even without a formal lis pendens rule, courts in the United States
have been sensitive to attempts to preempt a “natural forum” and have
invoked the related doctrine of forum non conveniens to avoid parallel
litigation when possible. In Hyatt International Corp. v. Coco, 302 F.3d
707 (7th Cir.2002), the Court of Appeals, in remanding a case to the dis-
trict court for reconsideration of a forum non conveniens motion by the
defendant, noted that the Illinois plaintiff’s use of an action for declara-
tory judgment concerning a dispute about a planned hotel in Milan was
aimed at “wresting the choice of forum from the natural plaintiff.” The
Court of Appeals indicated that this was a factor to be taken into
account in deciding the forum non conveniens motion. Although § 11 of
the present Act would not be applicable in a case such as Hyatt because
the foreign action was not the first filed, a sensitive application of forum
non conveniens, as suggested in that case, would nonetheless lead to
dismissal of the action in the United States in favor of the action filed in
Italy, the natural forum.
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4. Parallel litigation and anti-suit injunctions. Courts in the United
States are generally reluctant to issue anti-suit injunctions, except when
necessary to protect the court’s jurisdiction or to prevent the evasion of
important public policies. See § 5, Comment /. Many courts in other
countries adopt a similar approach, though applications for anti-suit
Injunctions appear to have been increasing as economic controversies
and situation of assets spread throughout the world. See, e.g., Airbus
Industrie v. Patel, [1999] 1 A.C. 119 (H.L.) (reversing an anti-suit injunc-
tion issued against British citizens of Indian origin who brought suit in
Texas against parties involved in the manufacture of an aircraft that
crashed in India); Amchem v. Workers’ Compensation Board, [1993] 1
S.C.R. 897 (Canada) (lifting an anti-suit injunction because the court in
British Columbia to which application had been made should defer to
the court where the substantive proceedings were filed, provided that
such court has rules enabling it to decline jurisdiction in appropriate
cases); CSR America, Inc. v. Cigna Insurance Australia, Ltd., [1997] 146
Aust. L.R. 402 (High Court of Australia). See generally Andreas F.
Lowenfeld, “Forum Shopping, Anti-suit Injunctions, Negative
Declarations, and Related Tools of International Litigation,” 91 Am. J.
Int’l L. 314 (1997); also Louise Ellen Teitz, “International Litigation —
Parallel Proceedings: Moving Into Cyberspace,” 35 Int’l Lawyer 490
(2001). The Act does not prohibit courts in the United States from issu-
ing anti-suit injunctions, leaving that question to the developing
jurisprudence. Compare Laker Airways Ltd. v. Pan American World
Airways, 559 F. Supp. 1124 (D. D.C. 1983), aff’d sub nom. Laker Airways
Ltd. v. Sabena Belgian World Airlines, 731 F.2d 909 (D.C. Cir. 1984) with
Allendale Mutual Ins. v. Bull Data Systems, 10 F3d 425 (7th Cir. 1993).
Section 5(b)(iv) of the Act provides that anti-suit injunctions issued by
courts of foreign countries need not be recognized or enforced in the
United States, see Comment / to § 5, but a court in the United States
may consider such an injunction in the context of a motion for a stay of
the action before it. See § 13.

§ 12. Provisional Measures in Aid of Foreign Proceedings

(a) A court in the United States may grant
provisional relief in support of an order, whether
or not it is final, issued by a foreign court
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(i) to secure enforcement of a judgment
entitled to recognition and enforcement
under this Act; or

(i) to provide security or disclosure of
assets in connection with proceedings likely to
result in a judgment entitled to recognition
and enforcement under this Act.

(b) In granting provisional relief in accor-
dance with this section,

(i) the court is authorized to make use of
such remedies and procedures as are avail-
able to it in connection with ordinary pro-
ceedings in courts in the United States;

(ii) a federal court may grant an injunction
freezing assets of the defendant situated any-
where in the United States.

(c) Notice of an order issued pursuant to this
section shall be given to the defendant in the for-
eign action, whether or not the defendant is
found in the United States or in the jurisdiction
of the court issuing the order. Notice of an order
issued pursuant to subsection (b)(i) shall be in
accordance with the applicable state statute or
rule; notice of an order issued pursuant to sub-
section (b)(ii) shall be in accordance with Rule 65
of the Federal Rules of Civil Procedure.

No order pursuant to this section shall be
made unless it provides an opportunity for the
defendant within a reasonable time to contest the
issuance of the order or to apply for a modifica-
tion.
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(d) The applicant for provisional relief in
accordance with this section may be required to
give security.

(e) A court in the United States to which
application has been made in accordance with
this section for provisional relief in aid of an
order of a foreign court may, in the interests of
justice, communicate directly with the foreign
court.

Comment:

a. Authority to grant provisional relief in support of for-
eign restraining orders. This section authorizes ancillary
relief in support of orders of a foreign court restraining a
party from disposing of or dealing with his or her assets and
enforcement by an ancillary order of a court in the United
States, such as an order freezing the assets of the respondent
situated in the United States or controlled by a custodian in
the United States. In granting assistance to the foreign court
and tailoring enforcement to U.S. procedures (whether fed-
eral or state), the court in the United States will be imple-
menting U.S. law, thus resolving the problem of the extra-
territorial effect of the order of the court where the
principal action was pending or the judgment had been
issued.

The authority granted in this section would enable
courts in the United States to issue an ancillary order in sup-
port of the order of a foreign court, with a view, in appro-
priate cases, to subsequently enforcing a judgment of that
court against assets in the United States so restrained. Like
the Mareva injunction developed in England, see
Reporters’ Note 1, an order to freeze assets issued by a
court in the United States would not be an attachment in
the sense that it would give the applicant priority over other
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creditors, but it would, if properly served, restrain banks and
other custodians of the target’s assets from honoring
requests to transfer or otherwise dispose of the assets cov-
ered by the order.

b. Application to nonfinal orders: rationale. As the vari-
ety of transactions with international aspects has continued
to increase and it has become ever easier to move assets and
documents, courts in several countries have looked for
means to inhibit parties before them from frustrating the
outcome of litigation, both at the initial stage and after
issuance of a final judgment. Typically, such means have
included orders (with stated exemptions) restraining the
judgment debtor (or potential debtor) from disposing of
assets, in some instances even when those assets are situat-
ed outside the territory of the state where the action is in
progress or the judgment has been issued but not executed.
Though such orders generally do not come within the defi-
nition of “foreign judgment” in § 1 because they are inter-
locutory orders, not final judgments, they are nevertheless
orders of a foreign court. If the final judgment of that court,
entitled to recognition, is to be effective, and if the respon-
dent’s assets are or may be situated in the United States, it
may serve the interests of justice and finality for those assets
to be brought under the restraint ordered by the foreign
court. Other relief granted by a court in the United States,
including attachment, may also be available, depending on
state law.

c. Discretionary nature of the authority. The authority
granted by this section, in contrast to the command of
§ 2(a), is discretionary. The court to which application for
provisional relief is made pursuant to this section should
not review the underlying foreign action or foreign judg-
ment, but must be satisfied that assisting in implementation
of the order of the foreign court would be in the interest of
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justice. Before issuing an order in support of the order of a
foreign court, the court in the United States must be satis-
fied that the foreign court has made a finding of likelihood
that the respondent — judgment debtor or defendant in the
principal action — would in the absence of a restraining
order dispose of or conceal his or her assets, that the assets
within the jurisdiction of the foreign court are or are likely
to be insufficient to meet the obligations determined to be
owing in the principal action, and that the respondent has
been given notice and a reasonable opportunity to be heard
or that it was impossible to give such notice. If the value of
respondent’s assets in the United States exceeds the
amount likely to be owing in the foreign proceeding less the
value of any assets actually frozen or paid into court in the
country of origin, only such sum as is necessary to meet the
underlying obligation should be restrained by order of the
court in the United States.

d. Available remedies. The Act authorizes resort in the
international context to provisional remedies available
under state law. Thus, the Act contemplates that the respec-
tive procedures of the state where the relief is sought will be
followed, with regard to such questions as means of giving
notice, security, relation of temporary restraining orders to
inter partes injunctions, and similar procedures. For relief
sought in federal courts pursuant to subsection (b)(i), the
analogy is to Rule 64 of the Federal Rules of Civil Pro-
cedure.

In order to assist the foreign court in effectuating its
order, subsection (b)(ii) authorizes federal courts to issue
an injunction freezing assets of the defendant when those
assets are situated anywhere in the United States. The pro-
vision takes up the suggestion of the U.S. Supreme Court in
Grupo Mexicano de Desarrollo S.A. v. Alliance Bond Fund,
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Inc., 527 U.S. 308 (1999), that it is for Congress to fashion a
remedy to restrain assets prior to final judgment. The provi-
sion in this Act is limited to cases in which an order has been
issued by a foreign court, and does not change the rule set
forth in Grupo Mexicano against restraining assets prior to
judgment in other types of cases. Nothing in the Act limits
the authority of state courts to issue similar freezing orders.

e. Provisional remedies and reciprocity. While the basis
of this section is the desirability of cooperation among
courts in different countries, it is not necessary for the court
in the United States to determine whether the foreign court
would grant similar assistance to orders of courts in the
United States. However, subsections (a)(i) and (a)(ii) make
clear that the authority granted herein is dependent on a
determination that the foreign judgment or expected judg-
ment is entitled to recognition and enforcement in the
United States, including the reciprocity requirement in § 7.

REPORTERS’ NOTES

1. The “Mareva injunction.” This remedy, which takes its name
from a decision of the English Court of Appeal by Lord Denning, M.R.,
Mareva Compania Naviera, S.A. v. International Bulk Carriers S.A.,
[1975] 2 Lloyd’s L. Rep. 509 (C.A.), is an order of the court granted
either before judgment or in aid of execution of a judgment, restraining
the respondent party from disposing of or dealing with his assets. It is an
in personam order and not an attachment, and does not give the appli-
cant priority over the defendant’s assets as against other creditors, but it
is designed to ensure that an existing or future judgment will not be
frustrated by removal of defendant’s assets from the jurisdiction. The
Mareva injunction was originally a judge-created remedy, but has since
been authorized by statute, Supreme Court Act 1981, 5.37, and has been
adopted in many of the jurisdictions following the English model,
including Australia, Canada, Hong Kong, Ireland, New Zealand, and
Singapore. The authority to freeze assets by interim order under English
law is now contained in Civil Procedure Rules r. 25.1(f).
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Though the order to freeze assets is directed only to the defen-
dant, it is commonly served on others who may hold or control assets of
the defendant, such as banks, security houses, art galleries, or lawyers
with power of attorney, before being served on the defendant. Action in
breach of the injunction by third parties with notice would be contempt
of court. Thus, a bank with notice that its depositor is subject to a
Mareva injunction will not honor a check or payment order. In the ini-
tial Mareva case, the assets subject to restraint were related to the appli-
cant’s claim; subsequent cases have made it clear that any kind of assets
may be made subject to the injunction, including automobiles, objects of
art, jewelry, and claims against third parties (choses in action).

It was originally assumed that Mareva injunctions were available
only to restrain removal or dissipation of assets situated in England.
However, in a series of cases in 1989, the English courts granted injunc-
tions (i) precluding defendants from dealing with any of their assets
worldwide, and (ii) ordering defendants to disclose their assets wherev-
er situated and ordering oral examination of defendants in relation to
their assets. In the first such case, Babanaft International Co. S.A. v.
Bassatne, [1989] 2 W.L.R. 232, at 243, 257, the Court of Appeal limited
the extraterritorial reach of the injunction to the defendants themselves,
— 1.e., it did not extend its order to foreign branches of English banks
or to home offices of foreign banks with London branches — in order,
as the court said, to avoid “exorbitant assertion of extraterritorial juris-
diction over third parties.” In the next such case, Republic of Haiti v.
Duvalier, [1989] 2 W.L.R. 261, 274 (C.A.), the court adopted the
“Babanaft proviso” concerning the effect on third parties outside
England, but added “. .. unless the order is enforced by the court of the
states in which any of the defendants’ assets are located.” The Court of
Appeal wondered whether such an addition to the Babanaft proviso
was necessary, but as Lord Justice Staughton wrote, the revised formu-
lation “may encourage the courts of other countries to enforce the
English order, and if it has that effect it is in my opinion desirable.”

2. Use of “Mareva injunctions” by U.S. courts. In Grupo Mexicano
de Desarrollo S.A. v. Alliance Bond Fund, Inc., 527 U.S. 308 (1999), the
Supreme Court rejected resort to Mareva-type injunctions issued by a
federal court in common-law actions in absence of Congressional
authorization. State courts have imposed similar restrictions. See Credit
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Agricole Indosuez v. Rossiyskiy Kredit Bank, 94 N.Y.2d 541,729 N.E.2d
683 (2000). This Act authorizes restraint of assets only in aid of foreign
orders meeting the requirements of this section, and thus changes the
result in Grupo Mexicano only in support of a foreign order. The more
general problem of provisional relief in international litigation in the
absence of a foreign order or when litigation is centered in the United
States is beyond the scope of this Act. See, generally, George A.
Bermann, “Provisional Relief in Transnational Litigation,” 35 Colum. J.
Transnat’l L. 553 (1997); Stephen B. Burbank, “The Bitter with the
Sweet: Tradition, History and Limitations on Federal Judicial Power —
A Case Study,” 75 Notre Dame L. Rev. 1291 (2000).

3. Cooperation with courts in foreign countries. In circumstances in
which provisional measures are called for involving judgment debtors
or potential debtors with assets in several countries, it is often useful for
courts in the relevant countries to communicate directly with each
other, in order to sort out conflicting priorities and legal rules. A notable
example of such cooperation took place in 1991-1992 in connection with
the complicated affairs of Robert Maxwell and the Maxwell group of
companies. Maxwell Communication Corporation plc was an English
holding company with more than 400 subsidiaries worldwide. Most of
MCC’s creditors were British, but the greater part of its assets was locat-
ed in the United States. In December 1991, MCC filed a petition under
Chapter 11 of the U.S. Bankruptcy Code in the Southern District of
New York, and on the following day obtained an order of administra-
tion from the High Court in London under the UK. Insolvency Act.
Within a few days, the U.S. Bankruptcy Judge, Tina Brozman, appointed
an Examiner, and the UK High Court judge, Leonard Hoffmann,
appointed Joint Administrators. With the encouragement of the U.S.
Bankruptcy Judge, the American Examiner and the English
Administrators worked out a Joint Protocol that was approved by both
courts. Subsequently, on a variety of measures — to obtain interim
financing, to sell off certain assets, and to reorganize various subsidiaries
— approval of both courts was required, but when one court made the
appropriate inquiry, the other court went along.

When an English creditor that had been paid shortly before the
bankruptcy filing was concerned that the payment would be voided as
a preference under U.S. law, it obtained an ex parte injunction in
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England against an action that might be brought in the United States to
void the preference. Justice Hoffmann discharged the injunction, writ-
ing “the normal assumption is that the foreign judge is usually the best
person to decide whether an action in his own court should proceed,”
and further “that an injunction . . . could serve no purpose except to
antagonise the United States court and prejudice the co-operation
which has thus far prevailed between the Chapter 11 and the English
administration.” Barclays Bank plc v. Homan (in re Maxwell
Communication Corp. plc), [1993] BCLC 689,691-692 (Ch. 1992),[1992]
BCC 757. The Court of Appeal affirmed. Just a few days after Judge
Hoffmann had discharged the English injunction, Judge Brozman
granted a motion by English Administrators for another unit of the
Maxwell properties to permit discovery concerning location of assets in
the United States, writing “[I]t is critical to harmonize the proceedings
in the different courts lest decrees at war with one another result.” In re
Brierley, 145 B.R. 151 at 164 (Bankr. SD.N.Y. 1992). See Evan D.
Flaschen and Ronald J. Silverman, “Maxwell Communication
Corporation plc: The Importance of Comity and Co-operation in
Resolving International Insolvencies,” in E. Bruce Leonard and
Christopher W. Besant, eds., Cross-Border Insolvency and Reor-
ganisations (IBA 1994). For a recent decision rejecting an anti-suit
injunction and advocating cooperation between American and foreign
insolvency proceedings, see Stonington Partners, Inc. v. Lernot &
Hauspie Speech Products N.V., 310 F3d 118 (3d Cir. 2002). See also
American Law Institute, Transnational Insolvency: Cooperation Among
the NAFTA Countries, Procedural Principle 10 and Appendix B
(Guidelines Applicable to Court-to-Court Communications in Cross-
Border Cases).

Subsection (e) reflects agreement with the statements of the
American and English judges in Maxwell, and authorizes and encour-
ages courts in the United States to strive for cooperation with foreign
courts in analogous situations, which may not have reached the stage of
competing bankruptcy proceedings but may well involve a transnation-
al race among creditors. Compare Victrix S.S. Co., S.A. v. Salen Dry
Cargo A.B., 825 F2d 709 (2d Cir. 1987), discussed in Reporters’ Note 7
to §5.

132

o



IJ&J-TD2 4/13/04 10:51 AM Page 133 j\%

Act with Commentary §13

§ 13. Foreign Orders Concerning Litigation in the United
States

Orders of a foreign court that may concern or
affect litigation in the United States shall not be
directly enforced by courts in the United States, but
may be taken into account for purposes of determin-
ing motions to stay, dismiss, or otherwise regulate
related proceedings in the United States.

Comment:

a. Foreign anti-suit injunctions when action is more
appropriately brought elsewhere. Although anti-suit injunc-
tions and similar orders issued by foreign courts are disfa-
vored, see § 5(b)(iv) and Comment / thereto, this need not
mean that a court in the United States should go forward to
entertain an action that has been brought or is about to be
brought in the United States in order to frustrate litigation
more appropriately brought in a foreign court. Similarly,
orders of a foreign court designed to prevent the use of con-
fidential information in litigation cannot directly affect liti-
gation in courts in the United States, but this need not mean
that a court in the United States should withhold coopera-
tion in accommodating the interests of the foreign court
reflected in confidentiality or protective orders. Accord-
ingly, this section authorizes a court in the United States to
take into account the circumstances and reasons underlying
the order of the foreign court, and in appropriate cases to
act consistently with the order of the foreign court. As
under § 12, the court in the United States acting pursuant to
this section will not be enforcing the order of the foreign
court, but will be making its own determination on a motion
for stay or dismissal informed by the order of the foreign
court and the reasons justifying such order.
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b. Protective orders of foreign courts. It is not uncom-
mon for litigation to take place in different countries that
does not fall under the rules for lis pendens or forum non
conveniens, yet involves some common issues or parties. For
instance, a controversy between a manufacturer and a dis-
tributor may be heard in state A, and a controversy between
the distributor and one of its former officers may be heard
in state B. To take another example, the holder of a patent
may litigate with a licensee in one state, and a parallel
patent may be subject to challenge in another state.
Litigants in such circumstances will seek confidentiality
agreements or protective orders to prevent information
developed in one proceeding from being disclosed in the
other proceeding. When information is disclosed in a for-
eign court subject to a protective order or understanding
concerning confidentiality, a court in the United States
should generally respect such order or understanding,
unless the foreign proceeding was brought with the purpose
of frustrating the action in the United States. This section
authorizes the court in the United States in such circum-
stances to decline to require disclosure or to admit into evi-
dence information subject to a foreign protective order, or
to issue a comparable protective order as a condition for
disclosure or admission into evidence.

REPORTERS’ NOTE

Deference to foreign court’s orders. Apart from formal recognition,
there may be other instances in which considerations of comity and
judicial efficiency will counsel deference to the decision of a foreign
court. For example, in Rapture Shipping, Ltd. v. Allaround Fuel Trading
B.V.,2004 WL 253339 (S.D.N.Y. 2004), the United States court declined
to hear an action in tort and fraud on the ground that the same under-
lying facts had been asserted in a suit in the Netherlands as a contract
claim and there remitted to arbitration. Judge Keenan wrote:
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The concept of comity has a long and respected tradition
within our legal system. . . . The importance of extending
comity whenever [the prerequisites set out in Hilton v.
Guyot] have been met has only increased as our economy
has become increasingly global and dependent upon inter-
national commerce. Affording foreign courts a measure of
deference brings a degree of predictability to international
commerce that is critical to a smooth functioning of busi-
ness. This dispute is quintessentially one involving interna-
tional commerce. Thus, there exists a strong presumption in
favor of honoring the Rotterdam Court’s determination
that this is a matter to be decided in arbitration. . ..

Id. at *3 (citation omitted).
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