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Volume 2 contains the complete text of Divisions II, III, and IV of the
new Restatement. Drawing, like its predecessor, significantly and
substantially on contemporary statutory developments and recognizing
the close relationship between statute and decisional law in this field, this
volume begins by restating the law of nonprobate transfers, including both
gifts of personal property and will substitutes such as life insurance,
pensions, and employee-benefit accounts. It continues with a
consideration of protective doctrines such as undue influence, mental
incapacity, and minority, as well as of rules for protecting surviving
spouses and of the effect of premarital and marital agreements. The final
division collects in one helpful place the vitally important rules and
principles for ascertaining a donor’s intent within the terms of the
relevant donative document, and for determining whether it is possible to
reform or modify the document to clearly reflect that intent. Topics here
include the type of evidence that can be considered in determining intent,
techniques for resolving ambiguities, and doctrines aimed at correcting
evident mistakes and achieving the donor’s tax objectives.

For further details, see the accompanying abbreviated Table of Contents.

Professor Lawrence W. Waggoner of the University of Michigan Law
School is Reporter for ALI’s Restatement of the Law Third, Property
(Wills and Other Donative Transfers), and Professor John H. Langbein of
Yale Law School is Associate Reporter. Professor Waggoner was also
Chief Reporter and Professor Langbein was a member of the Drafting
Committee for the Uniform Probate Code.

The remaining Divisions of this Restatement will be published
subsequently. Divisions V and VI will discuss, respectively, class gifts and
powers of appointment. Division VII will address present and future
interests. Division VIII, the final portion, will consider social restrictions
on the freedom of disposition, including the Rule Against Perpetuities.

Softbound Volumes 1 and 2 (complete in one volume)

Vol. 1: xxiv, 500 pp., 1999; Vol. 2: xxviii, 513 pp., 2003; Order Code
1R3WDTV12OTS, $75 plus shipping/handling

Hardbound, 2 vols.; Vol. 1: xxiv, 500 pp., 1999, Order Code 6133, $95 plus
shipping/handling; Vol. 2: xxviii, 513 pp., 2003, Order Code
1R3WDTV2OT, $98 plus shipping/handling

Restatement of the Law Third, Property
(Wills and Other Donative Transfers),

Volumes 1 and 2
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Restatement of the Law Third, Trusts,
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(each now complete in a single volume)

Now available in softbound editions:
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Restatement of the Law Third, Property
(Wills and Other Donative Transfers), Volumes 1 and 2

Donative transfers are at the core of family estate planning. This
new Restatement that will eventually completely replace
Restatement Second, Property (Donative Transfers), offers an
authoritative, comprehensive, and thoroughly contemporary
treatment of the law of gifts and wills, and especially of the transfer
of real and personal property to succeeding generations.

Drawing significantly and substantially on statutory developments
and recognizing the close relationship between statute and decisional
law in this field, Volume 1 supersedes and considerably expands upon
the limited material on wills found in Restatement Second and
develops a harmless-error rule that seeks to balance the need for
appropriate formality in adopting a will with the aim of carrying out
the decedent’s intentions to the fullest extent permitted by law.

Purchase the softbound editions of both 
Property and Trusts and save $15!

Special Offer for the purchase of the softbound editions of both 
the Property and the Trusts Restatements!

Restatement of the Law Third, Property (Wills and Other Donative
Transfers) Volumes 1 (1999) and 2 (2003) (combined in one volume)
and Restatement of the Law Third, Trusts, Volumes 1 and 2 (2003)
(combined in one volume):

Order both Restatements, softbound, Order Code 1R3WDTTROTSK,
at the special price of $135 – $67.50 per volume – a $15 savings plus
shipping/handling.



Volume 1
DIVISION I: PROBATE TRANSFERS (WILLS

AND INTESTACY)

Chapter 1. Definitions and Basic Principles
1.1 Probate Estate
1.2 Requirement of Surviving the Decedent
1.3 Noncitizens

Chapter 2. Intestacy
2.1 General Principles and Definitions
2.2 Intestate Share of Surviving Spouse
2.3 Intestate Share of Surviving Descendants
2.4 Intestate Share of Surviving Ancestors and

Collateral Relatives
2.5 Parent and Child Relationship
2.6 Advancements
2.7 Negative Wills

Chapter 3. Execution of Wills
Part A. Execution Formalities

3.1 Attested Wills
3.2 Holographic Wills
3.3 Excusing Harmless Errors

Part B. Related Doctrines
3.4 Republication by Codicil
3.5 Integration of Multiple Pages or Writings

Into a Single Will
3.6 Incorporation by Reference
3.7 Independent Significance
3.8 Pour-Over Devises
3.9 Testamentary Disposition by Unattested

Writing

Chapter 4. Revocation of Wills
4.1 Revocation of Wills
4.2 Revival of Revoked Wills
4.3 Ineffective Revocation (Dependent Relative

Revocation)

Chapter 5. Post-Execution Events Affecting
Wills

5.1 Classification of Devises
5.2 Failure (“Ademption”) of Specific Devises

by Extinction
5.3 Effect of Stock Splits, Stock Dividends, and

Other Distributions on Devises of a
Specified Number of Securities

5.4 Ademption by Satisfaction
5.5 Antilapse Statutes

Volume 2
DIVISION II: NONPROBATE TRANSFERS

(GIFTS AND WILL SUBSTITUTES)

Chapter 6. Gifts
6.1 Requirements Applicable to All Gifts of

Property
6.2 Gifts of Personal Property
6.3 Gifts of Land

Chapter 7. Will Substitutes
7.1 Will Substitute—Definition and Validity
7.2 Application of Will Doctrines to Will

Substitutes

DIVISION III: PROTECTIVE DOCTRINES

Chapter 8. Invalidity Due to the Donor’s
Incapacity or Another’s Wrongdoing

Part A. Donor’s Capacity
8.1 Requirement of Mental Capacity
8.2 Incapacity Due to Minority

Part B. Protection Against Wrongdoing
8.3 Undue Influence, Duress, or Fraud
8.4 Homicide—the Slayer Rule

Part C. No-Contest Clauses
8.5 No-Contest Clauses

Chapter 9. Protections Against
Disinheritance

Part A. Protections Against Intentional
Disinheritance

9.1 Surviving Spouse’s Elective Share—Non-
Community-Property States Other Than
Those That Have Adopted a Revised
Uniform Probate Code-Type Statute

9.2 Surviving Spouse’s Elective Share Under
the Revised Uniform Probate Code

9.3 Before-Tax Treatment of an Election
9.4 Premarital or Marital Agreement

Part B. Protections Against Unintentional
Disinheritance

9.5 Protection of Surviving Spouse Against
Unintentional Disinheritance by a
Premarital Will

9.6 Protection of Child or Descendant Against
Unintentional Disinheritance

9.7 Mortmain Abolished

DIVISION IV: CONSTRUCTION,
REFORMATION, AND MODIFICATION OF

DONATIVE DOCUMENTS

Chapter 10. General Principles
10.1 Donor’s Intention Determines the Meaning

of a Donative Document and Is Given
Effect to the Maximum Extent Allowed by
Law

10.2 Permissible Evidence for Determining
Donor’s Intention

Chapter 11. Resolving Ambiguities
11.1 Ambiguity Defined
11.2 Resolving Ambiguities in Accordance with

the Donor’s Intention
11.3 Rules of Construction and Constructional

Preferences

Chapter 12. Reforming and Modifying
Donative Documents

12.1 Reforming Donative Documents to Correct
Mistakes

12.2 Modifying Donative Documents to Achieve
Donor’s Tax Objectives

Volume 1
PART 1. NATURE, CHARACTERISTICS,

AND TYPES OF TRUSTS

Chapter 1. Definitions and Distinctions
1. Scope of This Restatement
2. Definition of Trust
3. Settlor, Trust Property, Trustee, and

Beneficiary
4. Terms of the Trust
5. Trusts and Other Relationships
6. Active and Passive Trusts; the Statute of

Uses

Chapter 2. Resulting Trusts
7. Nature and Definition of Resulting Trusts
8. When Express Trust Fails in Whole or in Part
9. Purchase-Money Resulting Trusts

PART 2. CREATION OF TRUSTS

Chapter 3. Basic Principles and
Requirements

10. Methods of Creating a Trust
11. Capacity of a Settlor to Create a Trust
12. Trust Creation Induced by Undue Influence,

Duress, Fraud, or Mistake
13. Intention to Create Trust
14. Notice and Acceptance Not Required to

Create Trust
15. Consideration Not Required to Create Trust
16. Ineffective Inter Vivos Transfers

Chapter 4. Formalities: Trusts Created by
Will

17. Creation of Testamentary Trusts
18. Secret Trusts
19. “Pour-Over” Dispositions by Will

Chapter 5. Formalities: Creation of Inter
Vivos Trusts

20. Validity of Oral Inter Vivos Trusts
21. The Parol-Evidence Rule
22. Writing Required by Statute of Frauds
23. Signing Requirement: When and by Whom?
24. Result of Noncompliance with Statute of

Frauds
25. Validity and Effect of Revocable Inter Vivos

Trust
26. Tentative (“Totten” or Bank-Account) Trusts

Volume 2
PART 3. ELEMENTS OF TRUSTS

Chapter 6. Trust Purposes
27. Purposes for Which a Trust Can Be Created
28. Charitable Purposes
29. Purposes and Provisions That Are Unlawful

or Against Public Policy
30. Impossibility and Indefiniteness

Chapter 7. The Trustee
31. Trust Does Not Fail for Lack of Trustee
32. Capacity of Individual to Be Trustee
33. Corporations and Other Entities as Trustees
34. Appointment of Trustees
35. Acceptance or Renunciation of Trusteeship
36. Resignation of Trustee

37. Removal of Trustee
38. Trustee’s Compensation and Indemnification
39. Exercise of Powers by Multiple Trustees

Chapter 8. Trust Property
40. Any Property May Be Trust Property
41. Expectancies; Nonexistent Property Interests
42. Extent and Nature of Trustee’s Title

Chapter 9. Beneficiaries
43. Persons Who May Be Beneficiaries
44. Definite-Beneficiary Requirement
45. Members of a Definite Class as Beneficiaries
46. Members of an Indefinite Class as

Beneficiaries
47. Trusts for Noncharitable Purposes
48. Beneficiaries Defined; Incidental Benefits

PART 4. NATURE OF BENEFICIARIES’
RIGHTS AND INTERESTS

Chapter 10. Extent and Enforceability of
Beneficial Interests

49. Extent of Beneficiaries’ Interests
50. Enforcement and Construction of

Discretionary Interests

Chapter 11. Voluntary and Involuntary
Transfers of Beneficial Interests:
General Principles

51. Voluntary Transfers Inter Vivos
52. Intention to Transfer
53. Need for a Writing
54. Effect of Successive Transfers
55. Transfers at Death
56. Rights of Beneficiary’s Creditors

Chapter 12. Spendthrift Trusts and Other
Restraints on Voluntary and
Involuntary Alienation

57. Forfeiture for Voluntary or Involuntary
Alienation

58. Spendthrift Trusts: Validity and General
Effect

59. Spendthrift Trusts: Exceptions for Particular
Types of Claims

60. Transfer or Attachment of Discretionary
Interests

PART 5. MODIFICATION AND
TERMINATION OF TRUSTS

Chapter 13. Modification and
Termination of Trusts

61. Completion of Period or Purpose for Which
Trust Created

62. Rescission and Reformation
63. Power of Settlor to Revoke or Modify
64. Termination or Modification by Trustee,

Beneficiary, or Third Party
65. Termination or Modification by Consent of

Beneficiaries
66. Power of Court to Modify: Unanticipated

Circumstances
67. Failure of Designated Charitable Purpose:

The Doctrine of Cy Pres
68. Dividing and Combining Trusts
69. Merger

ABBREVIATED TABLE OF CONTENTS FOR PROPERTY ABBREVIATED TABLE OF CONTENTS FOR TRUSTS

Special Offer:
Restatement of the Law Third, Property (Wills and Other Donative Transfers) Volumes 1
(1999) and 2 (2003) (combined in one volume) and Restatement of the Law Third, Trusts,
Volumes 1 and 2 (2003) (combined in one volume):
Order both Restatements, softbound, Order Code 1R3WDTTROTSK, at the special price
of $135 – $67.50 per volume – a $15 savings plus shipping/handling.

Restatement of the Law Third, Trusts, Volumes 1 and 2

Providing “user-friendly” responses to the complexities of modern trust usage,
the first two volumes of the ALI’s new Restatement of the Law Third, Trusts,
reflect two central objectives. One is to make it easier to accomplish the
settlor’s intentions despite technical defects or drafting deficiencies, so long as
those intentions have been properly arrived at, are reliably evidenced, and are
not unlawful or contrary to public policy.

The second is to recognize appropriate authority to adapt the settlor’s specific
terms to unanticipated circumstances, in furtherance of the settlor’s underlying
purposes. This second objective is increasingly important because of changes,
complexities, and opportunities in tax law, other legal developments, improved
life expectancies, and the creation of more trusts that endure long after the
settlor expressed his or her intentions. Much of this Restatement’s doctrine,
representing “default rules” to apply in the absence of specific provisions in the
trust, reflects the drafting practices of informed, experienced estate planners.

In addition, during the development of these two new Restatement volumes, and
the earlier (1992) “Prudent Investor Rule” volume (go to www.ali.org to
purchase), the work on the ALI project has both responded to and influenced
important recent uniform acts, such as the Uniform Prudent Investor Act (1994,
already enacted in most states) and the Uniform Trust Code (promulgated in
2000); the Restatement Commentary and Reporter’s Notes offer examples and
analysis of immense value to judges, practitioners, and educators in understanding
and applying these and other bodies of modern legislation.

Critically important developments and issues arising out of the revocable
“living” trust movement (subsequent to Restatement Second) are also
constructively treated in the new volumes, as are such increasingly important,
evolving principles as those for trust reformation (for mistake or desired tax
results) and modification (e.g., by court or beneficiaries) or for the
interpretation of discretionary beneficial interests (e.g., meaning of standards,
relevance of beneficiary’s other resources).

Using flexible language that anticipates and provides for a continuing evolution
of social attitudes and individual objectives, these new volumes include
consideration of permissible private and charitable purposes and of trust-law
policy, increasingly troublesome in such contexts as personally intrusive
conditions in private trusts and racial, religious, and gender restrictions in
charitable trusts.

For further details, see the accompanying abbreviated Table of Contents.

Professor Edward C. Halbach, Jr., of the University of California at Berkeley
School of Law, served as the Reporter for ALI’s Restatement of the Law Third,
Trusts, Volumes 1 and 2, as well as for the earlier Trusts (Prudent Investor
Rule). He has been the ALI’s A. James Casner Reporter since 1993.

The portions of Trusts Third governing trust administration will be published in
subsequent volumes. The Institute’s 1992 treatment of the Prudent Investor
Rule, presently available in a separate volume, will eventually be updated and
integrated with additional new material on administration.

Softbound Volumes 1 and 2 (complete in one volume)

Vol. 1: xxxviii, 433 pp.; Vol. 2: xxxviii, 690 pp.; 2003, Order Code
1R3TRV12OTS, $75 plus shipping/handling

Hardbound, 2 vols.; Vol. 1: xxxviii, 433 pp.; Vol. 2: xxxviii, 690 pp.; 2003, Order
Code 1R3TROTK, $196 plus shipping/handling

In the well-established Restatement tradition, both of these authoritative works combine
clear black-letter provisions with extensive explanatory Comments, clarifying
Illustrations, and detailed Reporters’ Notes. The Comments thoroughly explicate the
background, rationale, and applicability of the black-letter provisions, while the
Reporters’ Notes document and discuss the sources for the black letter and Comments
and provide a convenient basis for further research. The volumes are further enhanced by
tables of cases, statutes, Restatement parallel tables, and a table of cross-references to the
West Digest System and ALR annotations, and by an Index.


